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PKEFATORY. 


“ O mercyfull  God,  how  manye  men  be  in  this  realme,  whiche  be 
horryble  swearers,  and  commune  iurates  periured.” 

Sir  J.  Elyot. 

It  has  long  been  a saying,  made  daily  more  trite  and  true, 
that  trial  by  jury  is  itself  upon  trial  as  a swindle ; and 
something  like  the  facts  of  the  following  case  alone  were 
wanted  to  complete  the  proof  of  the  allegation.  Useful  the 
form  of  trial  may  have  been  in  half  barbarous  ages,  when 
absolutism  held  sway  ; but  it  has  become  worse  than  perni- 
cious among  the  usages  of  a people  whose  ideas  of  justice 
and  faii-play  have  outgrown  the  ways  of  savages.  The 
trial  by  jury  of  civil  causes  is  no  longer  equal  to  the  require- 
ments of  modern  life.  In  these  causes  at  least  men  would, 
like  Sir  Thomas  More,  “ as  lief  trust  one  judge  as  two 
juries.”  In  these  colonies  trial  by  jury  has  passed  through 
severe  ordeals.  It  first  was  practised  in  drum-head  fashion, 
and  military  or  rather  jailor  juries  usually  contrived  to 
decide  beforehand,  to  save  trouble  and  secure  despatch. 
When  they  wished  to  be  unusually  expeditious  they  dealt 
with  cases  in  batches,  a mode  which  our  Supreme  Court 
may  quite  as  well  adopt  in  future,  as  far  as  the  prospects  of 
the  accused  are  concerned,  especially  if  they  happen  to  be 
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surgeons.  This  quality  of  promptitude  has  not  degenerated 
in  the  descendants  and  successors  of  the  race  of  earlier 
settlers,  who  have  brought  “ the  great  Palladium  ” into 
contempt,  and  made  a bye- word  of  Erskine’s  glorious  simile. 
For  there  are  here  to  make  the  law,  expound  the  law, 
declare  the  law,  and  apply  the  law,  by  forms  of  jury  trial, 
those  who  have  sucked  in  the  instincts  Vandemonian 
with  their  mother’s  milk,  and  in  childhood  grew  familiar 
with  the  ways  of  convicts  among  the  playthings  of  the 
nursery,  where  the  gallows  and  the  triangle  were  raised  in 
miniature  as  common  toys.  This  mode  of  training  children 
was  indeed  among  the  recounted  evils  spoken  of  when 
abolitionist  agitators  denounced  the  “curse  of  convictism 
a curse  that  now  comes  home  to  us  all  to  roost  in  the  un- 
fumigated jury  box.  And  in  the  teeth  of  it  all,  life,  liberty, 
property,  reputation  itself,  and  all  that  is  held  dear  or  sacred 
by  men  of  truth  and  honour,  is  still,  with  wonderful  fatuity 
and  sheer  force  of  custom  in  defiance  of  better  judgment, 
confided  to  that  jury-box’s  trust.  Even  that  degree  of  bad- 
ness is  intensified  by  the  fact  that  the  bench  must,  through 
similar  force  of  habit,  be  upheld  as  theoretically  pure  and 
without  reproach,  even  although  it  were  in  some  instances 
tainted  with  every  vice  that  debauches  a community.  The 
myth  of  a spotless  ermine  must  be  still  worshipped  or  winked 
at  in  the  abstract,  whether  the  wig  and  tippet  grace 
youth  and  truth,  or  disguise  the  concrete  of  senility  and 
lust.  Sense  and  feeling  must  never  revolt  at  thoughts  of  a 
solemn  mockery  of  the  immaculate  conception. 

It  is  remarkable  that  this  effete  trial  by  jury  system  falls 
into  disfavour,  and  soon  probably  into  disuetude,  at  opposite 
ends  of  the  earth  simultaneously,  and  from  like  causes — a 
criminal  sympathy  with  criminal  classes.  But  Ireland  and 
Victoria  must  deal  with  their  juries  as  Bismarck  threatens 
to  deal  with  French  juries,  who  will  not  convict  a country- 
man who  murders  a German  ; their  patriotism  and  our  con- 
victism leading  on  to  the  same  vicious  results.  These  severe 
remarks  can  be  borne  out  by  endless  instances.  The  other 
day,  in  a trial,  the  jury  put  “ yes  ” and  “ no  ” into  a ballot- 
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box  and  decided  the  case  by  lot.  That  expedient  would  be 
as  fair  in  the  main  as  the  usual  formula.  It  is  a notorious 
fact  that  by  Vandemonian  juries  in  olden  times  the  trumpery 
affairs  of  life  and  death,  hanging  or  flogging,  were  often 
settled  by  a toss  up,  and  the  same  easy  disposition  is  still  to 
be  seen  in  Victorian  trials. 

It  may,  indeed,  be  feared  by  some  that  abolishing  trial  by 
jury,  even  in  civil  suits,  would  entail  worse  evils  than  those 
sought  to  be  cured.  With  the  vanished  jury  would  vanish 
the  bar.  There  is  no  bliss  without  alloy,  and  what  would  be 
our  joy  without  lawyers  ? A jury  may  be  wheedled  or 
cajoled,  but  a wise  judge  would  be  impassive  to  their  clap- 
trap, and  when  do  lawyers  ever  bring  other  force  to  bear 
upon  a case  ? If  it  be  deemed  inexpedient  to  entirely 
abolish  the.  existing  system,  it  should  be  so  far  modified  as 
to  prevent  a judge  from  making  a fool  of  himself  by  arrogating 
intimate  knowledge  of  professional  matters  the  very  rudi- 
ments of  which  he  evidently  does  not  understand.  In  similar 
trials  to  that  now  considered  there  should,  at  least,  be  an 
assessor  on  the  bench  to  advise  on  details  of  facts.  The 
assessor  need  not  give  any  opinion.  If,  for  example,  one  had 
explained  to  the  court  that  true  intra-capsular  fractures 
seldom  if  ever  united,  the  judge  would  have  been  spared  from 
a ridiculous  and  humiliating  piece  of  ignorant  pedantry  ; the 
surgical  witness  on  whom  he  so  unfortunately  relied  would 
not  have  stated,  whether  ignorantly  or  misleadingly,  that 
undetected  fractures  of  the  kind  were  “surgical  curiosities;”* 
and  when  a witness  stated  that  “the  act  of  turning  in 
bed  was  often  a cause  of  fracture,”  a juryman  would  not 
have  dared  to  exclaim  to  his  fellow  jurors,  but  loud  enough 
to  be  overheard,  “ What  a damned  fool  that  man  is  ! What 
will  not  those  doctors  swear,  to  back  up  each  other?”  because 
the  judge’s  assessor  could  have  assured  this  presumptuous, 
impertinent  and  self-disqualified  juryman  that  the  peculiar 
accident  was  well  authenticated. 


* Had  he  said  that  a united  fracture  was  a surgical  curiosity,  he 

would  have  been  nearer  the  truth. 
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If  then  trial  by  jury  be  retained,  let  us  at  least  remedy 
these  evils  inhering  in  its  present  imperfections. 

The  victim  of  the  trial  by  jury  narrated  in  the  following 
reprint  of  evidence,  and  comments  upon  that  evidence,  has 
had  to  abide  by  the  finality  of  its  verdict,  in  a trial  at  which 
an  old  pragmatical  and  self-opinionated  gentleman  treated 
with  unreserved  and  undisguised  supercilious  disdain  the 
candid  statements  of  perfectly  disinterested  men,  as  against 
the  self-confuting  assertions  by  a directly  interested  person 
who  ought  to  have  been  placed  as  a principal  rather  than  in 
the  position  of  a witness.  The  chief  witness  was  a 
philanthropic  surgeon,  if  not  the  real  prosecutor,  and 
the  action  was  not  one  of  champerty,  for  the  solicitor  would 
not  go  on  with  the  case  on  speculation,  but  had  to  be  paid 
or  guaranteed  beforehand.  Neither  could  it  properly  be 
called  an  action  of  maintenance,  nor  was  it  an  officious 
intermeddling  in  a suit  in  which  a litigious  surgeon  had 
pecuniary  or  other  interest.  On  this  point  proof  is  clear, 
because  affidavits  have  been  sworn  to,  that  the  surgical 
witnesses  for  the  prosecution  had  no  direct  interests  in 
the  issue ; this  must  be  accepted  ; although  cynical  people 
say  that  the  louder  the  asseveration  the  further  men  think 
they  must  shout  to  reach  truth  in  the  distance. 

It  will  be  seen  by  the  evidence  of  the  only  two 
witnesses  for  the  plaintiff,  and  by  their  correspondence, 
that  while  they  blandly  corroborated  each  other  in 
Court,  in  presence  of  judge  and  jury,  they  rather  coarsely 
vilified  one  another  with  the  lie  direct  out  of  it,  each 
disavowing  the  other  and  doing  what  was  tantamount 
to  foreswearing  himself. 

Singularly  enough,  the  lawyers  seem  to  have  been  the 
only  honest  and  straightforward  parties  in  the  case.  They 
were  purely  innocent  of  good  or  ill.  Like  the  immaculate 
tippet,  they  were  there  for  form’s  sake,  and  might  have  been 
absent  in  body  as  they  were  in  mind,  without  harm  or 
altering  the  issue.  What  they  said  is  therefore  not  reported, 
any  more  of  it  than  just  as  much  as  serves  for  an  off-set 
to  what  the  presiding  judge  ought  not  to  have  said. 
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The  reader  will  not  be  troubled  with  counsels’  orations,  and 
will  not  miss  what  made  no  hit.  The  only  point  worth 
mentioning  was  an  artful  appeal  ad  misericordiam  by  the 
plaintiff’s  counsel  for  help  ; that  “ she  was  an  old  poor 
“ woman,  and  was  she  to  be  left  to  starve?”  and,  therefore, 
he  urged  the  jury  to  make  provision  for  her  by  robbery  of 
the  surgeon  who  gave  her  charity  ! And  how  much  has 
the  object  of  Mr.  Ireland’s  commiseration  benefited  ? 
Is  it  the  old  old  story  over  again  of  the  shells  and 
the  oyster  ? Virtuous  indignation,  Mr.  Ireland’s ! and 
all  for  charity  ! The  lawyers  pled  the  cause  for  nothing  ! 
One  surgeon  who  did  not  cure  the  limb,  got  a hand- 
some honorarium.  How  different  the  two  professions 
in  this  respect.  Such  was  about  the  gist  of  that  learned 
counsel’s  forensic  harangue.  He  showed  his  tact  in 
evading  the  really  logical  points  of  the  case,  its  purely 
surgical  aspects  ; and  knowing,  as  he  knows,  so  well  wherein 
human  nature  is  apt  to  be  weak  as  well  as  corrupt,  he  made 
no  address  to  that  part  of  jurymen  which  may  be  fatuous — 
the  judgment. 

The  reader  may,  therefore,  bestow  his  close  attention  upon 
three  points  : the  remarks  made  by  the  judge,  the  con- 
duct of  the  jury,  and  the  extraordinary  action  of  the 
surgical  witnesses  for  the  prosecution — for  criminal  prosecu- 
tion in  a two-fold  sense  it  amounted  to,  and  was  no  mere 
civil  action  for  damages.  That  which  is  done  purposely  to 
degrade  a man  in  his  profession  in  the  eyes  of  the  public 
is  a criminal  proceeding,  and  in  one  of  his  letters  to 
the  Argus  the  philanthropic  surgeon  avows  that  he  was 
actuated  by  revenge.  “Smarting  under  so  gratuitous  an 
“ insult,  I did  say  that  he  deserved  to  be  well  punished 
“ for  his  impudence  and  ignorance.”  * * * I 

“ said  so  under  a strong  feeling  of  resentment.”  The 
persecuted  surgeon  was  thus  to  be  “ punished  for  his 
“impudence”  in  an  imaginary  slight  to  another  surgeon, 
and  not  to  be  solely  prosecuted  for  malpractice.  What  said 
the  judge  and  the  counsel  and  the  jury  to  this  ? And  what 
does  the  country  now  say  to  find  its  Supreme  Court  of  judica- 
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ture  thus  prostituted  to  gratify  the  vindictive  malice  excited 
in  a momentary  fit  of  anger  in  a man  who  admits  that  he 
has  “ an  impetuous  temper  ? ” and  by  the  same  admission 
must  allow  that  he  has  evil  passions  ? 

As  the  conduct  of  the  jury  is  the  main  feature,  that  of 
the  judge  and  of  the  two  surgery  witnesses  being  merely 
as  the  cogs  in  a mill-wheel,  or  as  the  crooked  teeth  in  a 
“ rag-devil  ” such  as  may  any  day  be  seen  at  work  at 
Pentridge,  it  shall  be  first  of  all  noted  for  special  attention, 
because  it  gives  the  requisite  proof  of  failure  of  justice  from 
deliberated  wrong,  not  stupid  error  ; and  justifies  the  harsh 
terms  that  otherwise  might  appear  only  as  the  vapid  utter- 
ance of  wild  despair,  the  talk  of  anger,  or  the  rage  of 
baffled  impotence,  rather  than  the  earnest  language  of 
protest,  such  as  true  men  use  to  express  sentiments  of 
abhorrence  of  foul  play. 

The  conduct  of  the  jury  is  the  first  important  con- 
sideration. Their  method  of  settling  the  trial  can  be  best 
divined  from  the  following  conversation,  which  took  place 
between  one  of  them  and  the  solicitor  for  the  defence,  a few 
weeks  subsequent  to  the  trial,  in  the  juryman’s  own  house, 
and  it  came  about  in  this  wise  : The  solicitor  happened  to 
call  into  a shop  to  make  some  ordinary  purchase,  when, 
lo  and  behold,  in  the  shopman  he  encountered  one  of  the 
jurymen. 

“ Hallo,  friend,”  said  he,  “ why,  you  were  one  of  the  jury 
“ on  the  late  trial?”  “Yes,  I was,”  was  the  reply.  “ How 
“ on  earth  came  you  to  bring  in  so  outrageous  a verdict?” 
“ It  was  no  outrageous  verdict  at  all,”  he  answered,  “ but  a 
“ right  enough  one.  It  is  all  very  well  for  you  people  to 
“ call  us  ignorant  j my  men,  and  all  that  sort  of  thing  ; but 
“ I’m  no  ignorant  person.  I was  the  first  man  to  print  by 
“ steam  in  this  place,  and  here’s  the  pamphlet ; look  at  it 
he  continued,  handing  down  from  a dusty  shelf  an  old 
smoky  brown  piece  of  printed  paper  that  doubtless  was  a 
fair  specimen  of  the  refined  literature  and  elegant  typo- 
graphy of  the  early  days  of  the  colony,  and,  perhaps,  related 
some  “ old  story  of  the  young  country.”  “ There,”  exclaimed 
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the  true  Victorian  Caxton,  “ look  on  that,  and  then  tell  me 
“ if  I am  justly  designated  an  ignorant  juryman  ? ” In  this 
vindicatory  style  he  went  on  a little,  and  concluded  thus  : 
“ But  the  fact  is,  we  decided  to  give  a verdict  for  the  plain- 
“ tiff  the  moment  we  saw  the  old  woman.  We  at  once 
“ agreed  that  there  had  been  too  many  cases  of  gross  care- 
“ lessness  among  those  doctors  of  late,  and  we  resolved  on 
“ making  an  example  of  one  of  them.  There  is  another 

“ action  now  going  on  against  another  surgeon,  Mr.  , 

“ and  if  we  can  get  a chance  we’ll  make  an  example  of  him 
“'too.” 

Thus  was  the  case  virtually  decided  before  the  trial 
by  jury  was  well  begun ! There  is  the  direct  testimony 
of  the  jurors’  own  avowal  hi  proof  of  it.  The  eloquence 
of  bar  and  bench  was  thrown  away ; the  appeals  of 
counsel  and  special  arguing  of  the  judge  were  toils 
alike  superfluous.  The  subdued  philosophy  of  Mr. 
Higinbotham,  who  only  pled  in  mitigation,  as  placidly 
as  an  eastern  sage  apologising  for  immortality ; and 
the  brusque  Celtic  brogue  of  Mr.  Ireland,  who  bickered 
for  redress,  were  equally  vain  and  futile,  and  had 
no  perceptible  influence  whatever,  any  more  than  so  much 
dumb  show,  on  the  stolid  intellects  that  had  in  their  pre- 
conceived design  already  settled  the  case. 

Possibly  the  counsel  saw  this  foregone  decision  working 
in  the  jury’s  minds,  descrying  it  as  trained  and  astute 
readers  of  physiognomy  would  detect  the  arriere-pensee  of 
a culprit.  If  so,  the  known  futility  of  trying  to  erase  a 
prejudice  from  the  human  mind  would  naturally  damp  then 
ardour  for  mere  justice,  and  drive  the  one  side  to  a per- 
functory piece  of  idle  declamation,  and  spin  on  the  other  side 
to  an  ad  captandum  appeal  to  that  prejudice  for  sake  of 
his  client.  Between  the  lassitude  of  despair  on  the  one  side, 
and  the  energy  of  hope  on  the  other,  caused  by  the  unjust 
haste  of  the  jury,  the  victim  of  the  sham  trial  was  cast 
in  infamous  damages.  For  a jury  are  duly  sworn  to  judge 
justly  between  litigants  according  to  evidence  heard  in 
court  alone,  from  both  sides,  giving  no  heed  to  outside 
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rumours,  neither  to  ex  parte  statements  of  any  sort.  To 
judge  otherwise  is  corrupt,  and  punishable,  whatever  the 
intention.  The  jury  may  have  formed  a design,  laudable  in 
itself,  to  deter  surgeons  from  carelessness,  but  they  clearly 
had  no  moral  or  legal  right  to  exercise  their  good  purpose  at 
the  cost  of  any  single  individual,  who  had  not  first  of  all 
been  clearly  proven  by  them  to  have  been  careless.  This 
the  jury  had  not  done  when  they  determined  to  punish  one, 
possibly  innocent  man,  for  his  profession’s  warning. 
Instead  of  doing  strict  justice  to  an  individual,  which 
was  their  sole  duty,  they  raised  themselves  to  the  exalted 
post  of  self-constituted  censors  of  erring  and  “ negligent 
doctors.” 

No  doubt  they  expected  to  obtain  the  approval  of  the 
public  in  acclamation  as  a sort  of  indemnity  for  their  self- 
imposed  task.  But  as  their  reward  it  might  justly  be 
inquired  what  that  public  has  to  say  about  the  perversion 
of  the  functions  of  its  Supreme  Court,  whither  men  resort 
for  law  at  least,  if  not  for  equity  and  justice,  but  certainly 
not  for  any  cheap  display  of  spurious  humanity. 

There  is  just  one  word  to  add  of  comment  on  the  judge’s 
irregular  speech  to  the  jury.  He,  like  the  demonstrative 
juryman,  constituted  himself  censor  of  the  maleficient  doctors. 
He  observed  how  his  difficulties  “ lay  not  so  much  in  not 
“ understanding  the  surgery  of  the  case,  that  being  to  any 
“ ordinary  understanding  clear  enough.  His  difficulty  was 
“ altogether  of  another  kind,  and  arose  from  these  doctors 
“ continually  contradicting  one  another.  No  sooner  do  you 
“ get  one  doctor  to  affirm  one  thing,  than  another  is  got  to 
“ aver  the  opposite,  even  in  cases  of  manslaughter.”  This  bit 
of  irrelevant  conclusion  preachment  would  have  cleverly 
enough  served  the  diverting  purpose  of  a mere  pleader,  but 
in  a judge  it  was  wholly  out  of  place.  It  was  a general 
censure  upon  the  medical  profession  as  a whole,  and  the  jury 
falsely  applied  it  to  the  special  case  before  them.  The  pro- 
fession as  a body  formed  of  infinitely  varying  shades  of 
individual  characters  may,  or  may  not  have  fully  deserved 
that  censure  ; but  there  was  no  proof  from  either  fact  that  a 
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particular  surgeon  had  been  culpably  guilty  of  neglect,  and 
hence  the  ignoratio  elenchi  of  Mr.  Justice  Williams  proved 
him  to  have  been  on  that  occasion  neither  an  impartial  nor  a 
fair  judge.  He  as  good  as  said,  that  because  professional 
cross-swearing  was  in  doctors  very  reprehensible,  ergo,  the 
accused  surgeon  then  before  the  court  had  been  guilty  of 
malpractice  ? which  was  a non-sequitur.  Every  one  must 
admit,  that  while  there  often  is  just  grounds  for  severe 
criticism  in  the  conflicting  evidence  of  surgeons,  just  as  there 
is  and  must  be  about  the  conflicting  opinions  of  jurists  of  all 
grades,  on  the  present  occasion  there  was  a remarkable 
unanimity  among  all  the  surgical  witnesses,  except  the  two 
so  much  trusted  by  the  court.  They  alone  differed,  and 
disputed  between  themselves  which  was  most  in  error,  and 
to  them  alone  the  judge’s  rebuke  should  have  been  applied. 

In  answer  to  the  application  for  a new  trial,  the  other 
judges  upheld  the  decision.  This  they  must  have  done  after 
reviewing  the  whole  evidence.  But  it  is  almost  incredible 
that  they  could  have  weighed  it  by  their  own  independent 
judgments.  If  so,  they  decided  solely  upon  testimony  of 
two  men  who  next  day  openly  accused  each  other  of  pre- 
varication. The  one  asserts  that  the  other  corroberated  him, 
and  he  in  turn  denies  this,  saying  his  evidence  was  distorted 
to  a false  issue.  In  the  face  of  that  the  judges  refuse  to 
rehear  the  repetition  of  that  self-stultifying  evidence.  Is 
it,  then,  too  strong  to  declare  that  there  was  a miscarriage 
of  justice,  to  use  their  own  legal  slang — an  abortion  of  law, 
as  a jobbing  surgeon  from  force  of  habit  would  say, 
procured  by  foul  means. 

Of  the  action  of  the  instigator  of  these  proceedings, 
who  with  his  own  or  with  other  people’s  money 
maintained  the  suit  at  law,  it  is  impossible  to  speak  in 
fitting  terms  of  reprobation.  It  is  a hard  thing  to  practise 
surgery  with  a halter  round  the  neck,  as  surgeons  practise 
their  profession  in  this  colony ; but  when  a fellow-surgeon 
acts  the  part  of  executioner  and  pulls  the  rope,  the  hard  fate 
becomes  doubly  galling.  Verily  it  is  a novel  tie  for  binding 
a divided  and  distracted  profession  in  the  bonds  of  unity  if 
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not  of  amity.  In  no  country,  save  in  some  one  imbued  and 
leavened  with  some  such  curse  as  the  curse  of  convictism, 
could  so  sad  a spectacle  be  seen. 

It  is  unnecessary  to  add  one  word  on  the,  surgery  of  the 
case,  after  the  exhaustive  criticisms  in  speeches,  articles, 
letters,  &c.,  &c.,  on  the  subject.  The  literature  of  fracture 
of  the  neck  of  the  thigh-bone  is  extensive ; the  points  of 
obscurity  connected  with  the  injury  have  been  long  and 
keenly  discussed  by  the  great  surgical  writers ; and  their 
works  are  replete  with  examples  that  might  be  cited  in  full 
vindication  of  Mr.  Van  Hemert,  and  in  condemnation  of  his 
judges.  From  the  earliest  to  the  latest  famous  work  on  the 
hip  by  Bigelow,  or  the  last  edition  of  the  more  comprehen- 
sive treatise  of  Hamilton,  there  is  not  a sentence  to  con- 
strue to  Mr.  Van  Hemert’s  disparagement.  One  short 
extract  only  shall  be  quoted  from  a high  authority,  It.  Smith, 
who  affirms  thus  “ Our  prognosis,  in  cases  of  fracture  of 
“ the  neck  of  the  femur,  must  always  be  unfavourable.  In 
“ many  instances  the  injury  soons  proves  fatal,  and  in  all 
“ the  functions  of  the  limb  are  for  ever  impaired  ; no  matter 
“ whether  the  fracture  has  taken  place  within  or  external 
“ to  the  capsule — whether  it  has  united  by  ligament  or  bone 
“ — shortening  of  the  limb  and  lameness  are  the  inevitable 
“ results.”  Such  is  the  emphatic  expression  of  one  of  the 
best  authorities,  and  it  is  not  gainsaid  by  the  counter 
opinion  of  any  other  authority,  great  or  small,  except  by 
Mr.  Justice  Williams  and  Mr.  Surgeon  Crooke,  who,  in  the 
plenitude  of  their  surgical  erudition,  “ do  not  believe  that  a 
“ person  who  suffers  that  injury  must  necessarily  be  a 
“ cripple  for  life  ! ” In  confident  assurance  of  their  ignorant 
wisdom  a reputable  surgeon  is  unlawfully  amerced.  But 
it  is  to  be  trusted  that,  for  the  honour  and  credit  of  the 
country,  and  in  common  probity  towards  its  citizens,  the 
Parliament,  as  the  highest  court  of  review,  will  enjoin  the 
Government  to  recoup  the  mulct,  which  not  only  robs  a 
man  of  his  money,  but  of  what  is  dearer  to  him  still,  his 
character  as  a professional  man.  If  the  Government  do  not 
so  reinstate  him,  we  must  only  bewail  the  rule  in  a free 
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land  wherein  liberty  and  right  are  not  conserved  by 
Trial  by  Jury. 

One  other  word  in  retort  of  Mr.  Justice  Williams’s  offensive 
taunt.  Not  one  surgeon  has  uttered  a syllable  in  support  of 
his  verdict.  Nor  has  any  layman.  With  one  accord  the  public 
and  the  whole  profession — minus  Crooke  — are  indignant. 
The  judges  back  up  each  other,  and  by  one  solitary  surgical 
witness  is  their  ruling  sustained.  The  second  surgical 
witness,  startled  at  the  re-echo  of  his  blatant  ignorance, 
stands  “ amazed  at  the  construction  put  upon  his  evidence.” 
Sdch  in  his  consternation  is  the  severe  judgment  pro- 
nounced by  Mr.  Beaney  on  Mr.  Beaney’s  surgery.  The 
judge  has  thus  on  his  side  only  one  witness  “ who  saw  the 
case.”  This  is  significant,  since  so  great  stress  is  laid  on 
seeing  as  opposed  to  thinking.  But  Mr.  Crooke  “saw”  after 
Mr.  VanHemert  had  already  diagnosed  a fracture  : not  sooner. 
Had  he  first  discovered  it,  then  would  he  have  shown  himself 
a surgeon,  and  not  a word  could  be  offered  on  Mr.  Van 
Hemert’s  behalf.  A.s  it  is,  he  only  confirmed  what  a surgeon 
had  already  diagnosed,  and  certainly  did  not  improve  upon 
the  treatment. 

Very  greedily  the  judge  heard  inferential  evidence  on  one 
side,  yet  would  not  listen  to  it  on  the  other  side.  Inferen- 
tially  Mr.  Crooke  fancied  fracture  existed  before  found  by 
Mr.  Van  Hemert,  who  alone  “ saw  ” the  real  state  of  the 
limb. 

The  judge  disbelieved  and  discredited  Mr.  Van  Hemert’s 
word,  corroborated  though  it  is  by  Mrs.  Mason,  a sensible 
observant  person,  who  “saw”  him  handle  the  limb  without 
finding  the  fracture  Mi'.  Crooke  infers  he  ought  to  have 
found.  On  the  other  hand,  the  judge  accepted  the  mere 
i'pse  dixit  of  Mr.  Crooke  who,  from  not  having  “ seen  ” for 
himself,  did  not  reach  the  definition  of  a competent  witness. 
He  neither  saw  the  patient  nor  felt  the  limb,  but  only  from 
signs  about  which  he  was  by  no  means  clear,  even  to  the 
judge’s  satisfaction,  assumed  that  fracture  must  have  existed, 
and  was  believed ; while  Mr.  Van  Hemert,  who  alone 
fulfilled  the  condition  of  “ seeing,”  with  trained  hand  tried 
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all  the  tests  and  did  not  find  fracture,  was  doubted.  It  is, 
hence,  not  a question  between  the  superior  tactus  eruditus 
of  the  surgeons,  so  much  as  between  the  manipulation  of 
the  one  and  the  imagination  of  the  other.  If  inferential 
evidence  was  discarded  from  one  side,  so  should  it  have  been 
from  the  other.  This  is  another  added  to  the  “ whole  host 
of  dilemmas,”  and  most  egregious  of  them  all.  The  judge 
would  hear  no  opinion  from  those  who  had  not  actually  seen 
the  patient,  yet  implicitly  trusted  an  opinion  as  purely 
conjectural  about  the  patient’s  condition  previous  to 
Mr.  Crooke’s  first  visit.  At  this  part  of  the  address  to  the 
jury  his  Honour’s  manner  become  painfully  querulous, 
agonized  at  tearing  up  his  logic  with  the  horns  of  his  own 
argument. 

Except  one  isolated  surgeon,  whose  equivocal  surgery 
perched  the  judge  on  horns  of  doubt,  and  the  judges  who 
strove  with  all  their  power  of  silence  to  countenance  a 
blundering  brother,  and  the  nodding  jury,  not  a soul  assents 
to  the  verdict.  This  rare  unanimity  of  public  disapproba- 
tion will  alone  prevent  it  from  being  cited  as  a disgrace,  and 
a stain  on  the  community’s  aggregate  intelligence ; but  it 
will  be  a stigma  quite  as  great  if  the  victim  of  gross 
ignorance  and  mercenary  law  be  left  in  any  degree  of  ruin 
an  unwilling  martyr  for  his  country’s  good. 


The  following  report  of  the  trial  is  reprinted,  with  correc- 
tions, from  the  Australian  Medical  Journal,  together  with 
the  remarks  added  by  the  editor  of  that  periodical. 

RISKS  OF  THE  PROFESSION. 

On  the  18th  and  20th  of  the  present  month  there  was  tried  in 
the  Supreme  Court  of  this  colony,  before  Mr.  Justice  Williams,  an 
action  brought  by  a woman  named  Turner  against  Mr.  F.  T.  Van 
Hemert,  M.R.C.S.,  of  St.  Kilda,  near  this  city,  for  damages  in  con- 
sequence of  alleged  mal-praxis,  arising  out  of  the  treatment  adopted 
for  an  injury  to  the  leg,  in  which  fracture  of  the  neck  of  the  thigh- 
bone was  a complication.  The  following  slightly-condensed  report 
of  the  trial  is  taken  from  the  Argus  : 
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Turner  v.  Van  Hemert. 

This  was  an  action  by  Mrs.  Jane  Turner  against  Mr.  F.  T.  Van 
Hemert,  surgeon,  to  recover  damages  on  account  of  alleged  mal- 
practice by  the  defendant.  Plea,  not  guilty. 

Mr.  Ireland,  Q.C.,  and  Mr.  F.  L.  Smyth  for  the  plaintiff;  Mr. 
Higinbotham  and  Dr.  Madden  for  the  defendant. 

The  plaintiff  is  an  elderly  woman,  about  seventy  years  of  age,  and 
the  defendant  is  a surgeon,  residing  at  St.  Kilda.  On  the  1 1th  Octo- 
ber, 1 87 0,  late  at  night,  plaintiff  in  walking  down  a street  at  St.  Kilda, 
was  attacked  by  a dog,  and  while  endeavouring  to  escape  from  it,  she 
fell.  She  was  assisted  by  some  of  the  neighbours,  taken  home,  and 
Mr.  Van  Hemert  sent  for.  He  found  that  she  was  suffering  from  an 
injury  to  the  knee,  and  that  there  was  a large  tumour  of  effused 
blood.  She  complained  of  pain  in  the  hip.  She  said  she  particularly 
drew  his  attention  to  the  pains  in  the  thigh,  and  asked  him  if  he 
thought  the  bone  was  broken.  He  said  it  was  not,  and  treated  her 
for  the  bruises  and  the  injury  to  the  knee  only.  He  visited  her 
frequently  after  that  till  the  15th  November.  She  said  that  she 
often  asked  him  whether  the  thigh  was  broken,  and  he  said  it  was 
not.  On  the  15 th  November  she  told  him  that  on  turning  round  in 
bed  on  the  'previous  evening , the  thigh  cracked.  He  examined  it 
again,  and  then  discovered  that  it  was  fractured  near  the  junction 
with  the  body — called  by  surgeons  intracapsular  fracture.  He  then 
applied  a splint  for  the  fracture,  but  the  plaintiff  found  fault 
with  him,  sent  him  a note  dismissing  him,  and  sent  for  Mr.  Crooke. 
Mr.  Crooke  then  attended  her  in  consultation  with  Mr.  Beaney.  A 
note  was  written  to  Mr.  Van  Hemert  inviting  him  to  attend  the 
examination , but  he  declined  to  attend.  Mr.  Crooke  and  Mr.  Beaney 
on  the  22nd  November  put  the  patient  under  chloroform,  and  found, 
on  measurement,  the  injured  leg  considerably  shorter  than  the  other. 
They  also  found  the  limb  helpless,  and  crepitus  ivas  produced,  but 
the  leg  could  not  be  completely  extended,  owing  to  union.  The 
injury  was  described  by  these  surgeons  as  of  very  long  standing  ; it 
could  not  have  arisen  within  a few  days.  It  ought  to  have 
been  discovered  long  previously.  A splint  was  immediately 
applied  to  the  leg,  secured  by  a starch  bandage,  which  was  followed 
by  immediate  relief  to  the  patient,  who  ivas  kept  in  it  for  five  or  six 
months.  Even  with  the  right  treatment  in  the  first  instance,  she 
would  have  been  slightly  lame  for  life ; but  the  neglect  in  treating 
the  fracture  for  five  weeks  had  prevented  the  bony  union  taking 
place,  and  there  ivas  only  a ligamentous  union,  and  plaintiff  would 
be  a cripple  for  life. 

Mr.  Crooke,  in  cross-examination,  said  that  he  discovered  the 
fracture  from  the  helpless  condition  of  the  limb,  with  the  everted 
foot.  Supposing  he  found  neither  one  nor  the  other  he  should 
certainly  not  cease  to  examine  the  patient  till  he  ascertained  Avhether 
there  was  a fracture,  because  the  circumstances  attending  the  acci- 
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dent  and  the  age  of  the  patient,  made  it  extremely  probable  that 
such  a fracture  would  occur.  If  all  the  indications  of  fracture  were 
wanting , of  course  he  would  come  to  the  conclusion  the  bone  was 
not  broken .*  It  might  be  difficult  to  discover  in  a stout  person  that 
there  was  a fracture  ; but  in  a thin  person  like  the  plaintiff  it  should 
be  easily  discovered.  There  might  be  a case  mentioned  in  books,  of 
the  fracture  not  being  discovered  till  after  death  ; but  such  cases 
were  extremely  rare,  and  were  only  reported  as  curiosities  of  surgery. 
He  did  not  think  the  bone  was  partially  fractured  in  this  case,  and 
that  the  fracture  was  completed  on  the  loth  November.  The  frac- 
ture occurred  at  the  time  of  the  accident.  He  did  not  think  he  had 
kept  the  patient  too  long  in  bed.  Rest  was  the  first  element  of 
cure. 

Mr.  Beaney  gave  similar  evidence,  that  the  fracture  was  of  long 
standing,  and  ought  to  have  been  discovered  earlier 

Mr.  Beaney  in  cross-examination  : — 

Mr.  Higinbotham. — You  found  a fracture  ? 

Mr.  Beaney. — Yes. 

Mr.  Higinbotham. — Did  you  consider  it  was  recent,  or  that  it 
occurred  at  the  time  of  the  accident? 

Mr.  Beaney. — I considered  it  occurred  at  the  time  of  the  accident. 

Mr.  Higinbotham. — Was  there  ligamentous  union  of  broken  ends 
of  the  bone  ? 

Mr.  Beaney. — Yes,  ligamentous  union  and  old  adhesions  with  two 
or  three  inches  shortening,  and  they  were  so  strongly  attached  that  we 
were  unable  to  extend  the  limb  to  its  full  length,  under  chloroform. 

Mr.  Higinbotham. — Was  there  crepitation  ? 

Mr.  Beaney. — Yes,  most  distinct  crepitation. 

Mr.  Higinbotham  then  said  that  would  do ; and  asked  the  judge 
if  he  thought  there  was  a case  for  a jury. 

His  Honour. — Oh  yes,  certainly. 

For  the  defence. 

Mr.  Van  Hemert  said  that  he  had  frequently  attended  the  plaintiff 
before.  The  only  payment  he  had  received  was  the  present  of  a few 
fowls.  Plaintiff  received  relief  from  the  St.  Kilda  Ladies’  Benevolent 
Society,  of  which  his  wife  was  one  of  the  Committee.  He  re- 
turned one  fee  of  10s.+  Remembered  the  night  of  the  accident. 
Was  called  to  attend  her  just  as  he  was  going  to  bed.  The  only 
thing  she  complained  of  was  an  injury  to  the  knee.  There  was  a 
large  tumour  there  the  size  of  a hen’s  egg,  full  of  effused  blood,  and 
she  also  mentioned  a pain  in  the  hip.  He  examined  this  by  rotation, 
flexion,  and  extension.  There  was  no  shortening  of  the  limb,  no 


* Exactly  as  did  Mr.  Van  Hemert. 

I Paid  for  a former  advice  in  1869,  and  long  prior  to  this  occurrence  ; and 
therefore,  not  as  a solatium  for  the  neglected  injury,  as  was  falsely  made  to 
appear  at  the  trial. 
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eversion,  and  no  crepitus.  To  make  sure  he  brought  both  limbs 
together,  and  found  them  the  same  length.  He  applied  leeches 
and  fomentations  to  the  contusion  of  the  thigh  above  the  knee. 
This  gave  her  great  relief,  and  he  placed  the  limb  in  a straight 
position.  Even  if  there  had  been  a well-ascertained  fracture,  he 
could  not  have  placed  the  leg  in  a splint,  in  consequence  of  the 
tumour,  The  tumour  did  not  get  well  for  three  weeks. 

His  Honour. — Then  you  would  allow  the  tumour  to  cause  her  to 
be  lame  for  life  ? * 

Witness. — If  the  splint  had  been  applied,  it  would  have  stopped 
the  circulation ; and  there  would  have  been  sloughing  and 
mortification,  and  probably  death.  In  old  women  like  her,  in  ninety- 
nine  cases  out  of  a hundred,  they  would  be  cripples  for  life. 
Examined  her  sixteen  or  eighteen  times.  There  was  no  evidence  of 
fracture.  His  attention  was  first  called  to  the  fracture  on  the  15th 
November,  when  plaintiff  said  that  her  hip  had  cracked.  He  thenfound 
fracture  of  the  bone.  She  said  she  was  perfectly  surprised  to  hear 
it.  She  might  have  said,  “ Oh,  why  did  you  not  discover  it 
before1?”  Had  last  seen  heron  the  13th  November.  Put  her  in 
splints,  pulled  the  leg  down,  and  could  feel  the  crepitus.  Called 
next  day  and  found  she  had  taken  the  splint  off.  Applied  the  splint 
again.  Mr.  Dare,  who  was  present,  asked  if  he  thought  she  could 
bear  the  splint,  and  he  (witness)  said  he  doubted  if  she  could,  but 
he  would  trj\  and  if  he  found  she  could  not  he  would  adopt  Sir 
Astley  Cooper’s  plan  of  putting  pillows  about  the  limb.  Went  next 
day,  and  found  the  pillows  and  bindings  removed.  He  adjusted  them, 
but  on  the  following  they  had  been  again  removed.  She  was  then 
becoming  very  petulant,  was  very  abusive  about  doctors  generally. 
He  reproved  her  for  using  such  language  towards  him  or  any  one. 
She  became  very  angry.  He  left,  and  next  day  he  received  a note  to 
say  that  she  declined  his  further  attendance. 

Cross-examined. — Was  positive  that  there  was  no  displacement  of 
the  bones  at  the  time  of  the  injury.  There  may  have  been  partial 
fracture,  which  was  completed  by  her  turning  in  bed.  She  said  she 
thought  the  limb  was  broken  ; but  a patient  could  not  know  as 
against  the  positive  existence  of  my  repeated  examinations.  The 
treatment  she  received  till  the  15th  November  was  pi’oper  treatment, 
even  if  there  were  a fracture. 

Mr.  E.  M.  James,  surgeon,  said  that  if  the  fracture  occurred  on 
the  1 1 th  October,  it  would  be  impossible  to  produce  crepitus  on  the 
22nd  November.  If  crepitus  was  produced  then,  the  fracture  must 
have  taken  place  within  a few  days  previously.  He  would  not  keep 
the  patient  in  bed  more  than  five  or  six  weeks,  certainly  not  six 
months.  The  fractui’e  may  have  been  caused  by  turning  in  bed. 
He  had  a case  lately,  where  the  bone,  being  thin  from  disease,  as 
here  from  old  age,  a fracture  was  caused  by  putting  the  leg  over 
the  bed. 

* In  this  interjected  remark,  the  judge  betrayed  great  animus. 

B 


18 


Cross-examined. — In  this  case  would  have  gone  to  Mrs  Turner 
with  the  full  expectation  of  finding  fracture.  Even  if  there  were  no 
symptoms  of  fracture,  should  treat  for  fractnre,  because  it  was  possi- 
ble that  it  existed .*  Every  surgeon  had  his  own  way  of  treating 
fracture.  His  way  would  be  to  keep  the  patient  as  quiet  as  possible, 
and  keep  the  limb  extended  so  as  to  bring  about  union. 

Dr.  Barker  said  that  in  cases  of  intra-capsular  fracture  he  would 
apply  a splint,  and  keep  the  patient  lying  quiet  for  three  weeks.  If 
there  were  no  symptoms  of  fracture,  he  would  not  carry  his  investi- 
gations too  far,  but  would  keep  the  patient  quiet.  There  might  be 
all  the  symptoms  without  fracture,  and  fracture  without  the  symp- 
toms. If  there  was  a fracture  on  the  llth  October,  crepitus  could 
not  be  found  on  22nd  November. 

Cross-examined. — Should  not  apply  pillows  immediately  after  the 
accident.  Should  elevate  the  limb  to  allow  the  flow  of  blood  back- 
wards. Did  not  believe  it  was  broken  on  the  1 1th  October  ; there 
might  have  been  a partial  fracture  then. 

Mr.  Rudall  gave  similar  evidence.  Pain  at  the  knee  was  a symp- 
tom of  disease  of  the  knee-joint,  not  of  a broken  hip.  Had  employed 
a straight  splint  even  in  the  case  of  an  elderly  person.  It  would 
not  be  advisable  to  apply  a splint  where  the  patient  could  not  stand 
it  ; should  say  that  in  this  case  either  the  capsular  ligament  was 
not  torn  through  till  15th  November,  or  else  that  plaintiff  re- 
ceived some  injury  in  bed  ; the  toe  catching  in  the  clothes  would 
cause  the  fracture. 

Dr.  Moloney,  resident-surgeon  of  the  Melbourne  Hospital,  said  he 
had  seen  several  cases  of  intra-capsular  fracture.  He  thought  that 
this  was  a case  of  impacted  fracture,  and  that  the  fracture  was  not 
completed  till  the  15th  November.  Softening  of  the  capsule,  caused 
by  inflammation,  might  make  the  fracture  suddenly  complete.  . This 
intra-capsular  fracture  was  the  only  fracture  in  surgery  which  it  was 
difficult  to  discover.  He  could  not  understand  how  Messrs.  Crooke 
and  Beaney  produced  crepitus  on  the  22nd  November,  when  they 
could  not  extend  the  limb  ; crepitation  and  non-extension  were  con- 
tradictory. He  quite  agreed  with  the  treatment  adopted  by  Mr.  Van 
Hemert  in  the  first  instance  ; rest  was  the  principal  thing  towards 
cure.  The  use  of  pillows  was  better  than  the  splint. 

Mrs.  Mason,  who  lived  near  the  plaintiff,  was  present  at  the  first 
examination  by  Mr.  Van  Hemert  of  the  plaintiff.  He  placed  one 
hand  above  the  ankle  and  another  above  the  knee,  moving  the  limb 
so  as  to  bring  all  the  joints  into  play.  Mrs.  Turner  was  crying 
out  that  her  leg  was  broken.  Asked  Mr.  Van  Hemert  about  it, 
and  he  explained  the  symptoms  of  a broken  leg,  that  there  would 
be  eversion  of  the  foot  or  shortening  of  the  leg,  and  he  placed 
the  two  feet  together  to  show  that  there  was  no  shortening. 
Mrs.  Turner  complained  of  pain  in  the  groin,  and  the  witness 
req n ested  him  to  make  a further  examination.  He  placed  his  hand 

* Mr.  James  would  probably  trephine  a man  who  had  a fall  on  the 
head,  for  like  reasons. 


19 


on  the  hip,  and  said  there  were  no  signs  of  fracture,  but  that  she 
had  a great  shock.  He  ordered  leeches,  which  were  procured  and 
applied  to  the  bruise  of  the  thigh  near  the  knee. 

His  Honour,  in  summing  up,  said  that  one  part  of  the  defendant’s 
case  was  somewhat  contradictory  to  another.  He  once  said  that 
the  proper  course  was  adopted  in  the  case  of  fracture,  by  allowing 
the  leg  to  rest ; but  if  that  were  so,  why  did  he,  when  he  discovered 
the  fracture,  apply  the  splint?  Mr.  Dare  told  him  not  to  do  it 
as  it  would  cause  agony.  If  the  use  of  pillows  was  the  proper 
treatment,  why  did  he  not  apply  pillows  instead  of  the  splint  1 
Dr.  Moloney  was  clear  that  this  was  the  best  treatment  • and  that 
ie  would  not  think  of  extension  of  the  limb  by  a splint.  The 
defendant  said  that  he  extended  the  limb  on  the  15th  November 
but  if  that  were  so,  how  was  it  that  Mr.  Crooke  and  Mr  Beanev 
could  not  produce  extension  on  the  22nd,  in  consequence  of  the 
ligamentous  union.  Certainly  it  was  difficult  to  comprehend  the 
various  opinions  which  doctors  gave  one  against  another,  even  in 
cases  of  murder  or  manslaughter.  And  in  this  case  it  appeared 
to  him  perfectly  impossible  that  the  defendant  could  have  extended 
the  limb  on  the  loth  November,*  and  yet  that  in  consequence  of  the 
union  the  other  two  doctors  could  not  extend  it  on  the  22nd  when 
the  patient  was  under  chloroform.  If  he  extended  it  on  the  loth 
it  was  impossible  there  could  be  a union  in  six  days.  On  the  other 
hand  Messrs.  Crooke  and  Beaney  stated  they  heard  crepitus,  which 
was  also  extraordinary  if  the  union  had  taken  place.  In  fact  there 
was  a whole  host  of  dilemmas  about  this  part  of  the  case.  Of 
course  in  all  these  cases  they  must  expect  more  or  less  a shortening 
of  the  limb  ■ but  he  did  not  believe  that  a person  who  met  with 
such  cm  accident  must  necessarily  be  a cripple  for  life.  It  was  for 
the  jury  to  say  whether  the  fracture  occurred  on  the  11th  October 
w lethei  the  defendant  ought  to  have  discovered  it,  and  whether  he 
used  reasonable  skill  in  discovering  it  and  curing  it.  Of  course  a 
doctor  was  not  to.  be  responsible  for  failure,  or  for  a mere  error  of 
judgment.  He  could  only  do  his  best  - the  results  did  not  lie 
am  h him  Now,  did  the  defendant  use  reasonable  skill  2 If  the 
evidence  for  the  defence  was  to  be  relied  on,  a doctor  was  not 

6 only  .ie  on  the  sofa 

verdict' fo/ the  plffinti^  dtmag^fSsO.11^  °Vei’  h°Ur’  returned  a 

tio“v°  ext‘'aordlnary  suggests  very  grave  matter  for  reflec- 
tion. Mr.  Van  Hemert  s experience  may  be  the  experience  of 
any  member  of  the  profession.  Of  the  conduct  and  evidence  of 

* Mr.  Van  Hemert  did  absolutely  quite  extend  the  limb  bv  a snlinf 
a foot-piece  and  screw,  and  said  so  ; though  the  judge  tehs  him 
m so  saying  he  swore  false.  Why  did  he  so  readilv  m y tbat 

Mr.  Beaney  rather  than  Mr.  Van  Hemert  ? with  theL* ‘ ‘ extraM  im,00^  and 
contradictions  about  the  existence  of  “ union  ” and  “ crepitus?  7 30 
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Mr.  Crooke  and  Mr.  Beaney,  there  can  be  but  one  opinion  among 
those  who  are  able  to  estimate  the  relations  and  duties  of  medical 
men  to  each  other.  But  whatever  the  opinion  entertained,  it  is  not 
probable  there  will  be  any  surprise.  Against  the  opinions  of 
Mr.  James,  Dr.  Barker,  Mr.  lludall,  and  Dr.  Moloney,  the  jury 
chose  to  set  up  those  of  Mr.  Crooke  and  Mr.  Heaney  ! It  may  be 
only  another  of  the  many  instances  in  which  juries  deliver  incom- 
prehensible and  unexpected  verdicts,  but  though  such  results  be 
ludicrous  after  their  fashion,  they  are  none  the  less  disastrous  to 
those  who  suffer  from  them.  It  is  hardly  possible  to  imagine  a 
verdict  more  unjust,  or  more  directly  contrary  to  all  the  facts  as 
they  were  presented. 

The  following  statement,  forwarded  to  us  by  Mr.  Van  Hemert,  is 
of  considerable  interest  in  explanation  of  the  circumstances  arising 
out  of  this  case  : — 

I wrote  to  Mr.  Crooke  asking  him  to  fix  a time  when  I could 
bring  two  medical  friends  to  see  Mrs.  Turner,  but  he  did  not  answer 
my  letter  for  more  than  a week.  When  he  did  answer  it,  I 
received  a note,  without  date,  but  which  allowed  me  only  a few 
hours  to  see  my  medical  friends  in  town,  and  arrange  with  them  to 
come  out  to  St.  Kilda. 

I,  however,  went  into  town,  and  saw  the  late  Dr.  Thomas  at 
half-past  two  p.m.  He  had  promised  to  see  the  case  when  I 
required  him,  but  I found  he  could  not  possibly  go  that  day,  as  he 
was  then  going  on  an  official  visit  to  the  Yarra  Bend,  and  told  me 
he  must  have  a longer  notice,  also  that  it  was  very  unfair  that 
Mr.  Crooke  should  give  so  short  notice.  I subsequently  received  a 
second  note  from  Mr.  Crooke,  to  the  same  effect  as  the  previous 
one,  and  with  the  same  amount  of  time  allowed  for  obtaining  my 
medical  witnesses. 

I replied,  stating  that  it  was  impossible  to  attend,  owing  to  the 
very  short  notice  he  gave  me.  and  informing  him  that  I did  not 
wish  to  have  any  further  communication  w7ith  him  on  the  subject. 

Some  time  after  this  I received  a third  note,  to  the  like  effect, 
allowing  from  10  a.m.  until  4 p.m.  the  same  day,  with  my  witnesses. 
I took  no  notice  of  this  letter. 

When  I was  first  called  in  to  see  the  case  there  were  no  symptoms 
of  fracture  of  the  neck  of  the  femur  whatever,  but  very  severe 
contusions  of  the  leg  and  thigh  on  the  outer  side,  and  a large 
effusion  of  blood  the  size  of  a hen’s  egg  on  the  outer  and  lower  part 
of  the  thigh,  which,  even  supposing  there  was  a fracture  of  the 
neck  of  the  femur,  would  not  admit  of  the  application  of  any  kind 
of  splint.  I therefore  applied  remedies  for  the  bruises,  and  placed 
the  limb  in  a straight  position. 

In  Mrs.  Chadwick’s  evidence — a nurse  who  was  with  Mrs.  Turner 
three  weeks — she  stated  that  there  was  no  appearance  nor  symptoms 
of  fracture  during  the  whole  time  she  was  there,  a period  extending 
to  about  the  11th  November,  1870.  She  said  in  her  evidence — 
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which  was  not  reported — that  I examined  the  limb  every  day  I saw 
the  patient,  and  measured  and  compared  it  with  the  sound  one,  and 
that  there  was  no  indication  whatever  of  fracture. 

On  the  morning  of  the  15th  November,  a new  nurse  being  there, 
I visited  Airs.  Turner.  She  said,  “ Oh,  Doctor,  this  morning  when 
I was  trying  to  turn  in  bed,  my  hip  gave  a great  crack,  which  was 
thfe  first  time  I ever  felt  it  crack.”  I at  once  saw  there  was  every 
symptom  of  intra-capsular  fracture.  I,  therefore,  applied  a splint 
with  a foot-piece  and  a screw,  which  readily  brought  the  fractured 
ends  of  the  bones  into  apposition.  Then  crepitus  was  most 
distinct.  When  I called  next  morning  she  had  of  her  own  accord 
removed  the  splint.  I again  applied  it  carefully,  but  she  had  partially 
removed  it  the  next  morning.  She  said  she  could  not  bear  it,  so  I 
adopted  Sir  Astley  Cooper’s  plan  of  applying  pillows. 

I saw  her  last  on  the  18th  November,  and  on  the  morning  of  the 
19th  I was  dismissed.  I here  distinctly  state  that  from  the  11th 
October  to  the  15th  November,  no  appearance  of  fracture  was 
present,  and  that  from  the  15th  November  to  the  18th  November 
there  were  all  the  symptoms  of  fracture  and  displacement  of  the 
bone. 

Messrs.  Beaney  and  Crooke,  in  their  evidence,  state  that  under 
chloroform  (only  two  or  three  days  after  my  dismissal)  ligamentous 
union  had  taken  place,  and  they  with  all  their  efforts  could  not 
disunite  the  attachment  or  bring  the  limb  to  its  normal  length.  But 
they  stated  that  crepitus  could  be  distinctly  felt,  and  gave  it  as 
their  opinion  that  fracture  and  displacement  occurred  on  the  11th 
October.  Now,  if  ligamentous  union  had  taken  place,  how  was  it 
that  distinct  crepitus  was  found  1 

The  best  authorities  state  that  after  a short  time,  in  most  cases 
of  fracture  of  the  neck  of  the  femur,  no  crepitus  is  found,  from 
various  reasons,  viz.  : effusion  of  blood  between  the  ends  of  the 
bone,  and  absorption  and  smoothing  of  the  ends  of  the  bone.  How, 
then,  after  the  lapse  of  nearly  five  weeks  (if  their  theory  is  correct) 
could  they  obtain  crepitus,  and  especially  after  stating  that  ligamen- 
tous union  had  taken  place  1 

All  the  medical  witnesses  I called  at  the  recent  trial,  agreed 
with  me  that  either  there  was  only  partial  fracture  without  displace- 
ment, or  that  which  is  far  more  likely,  the  fracture  occurred  when 
she  attempted  to  turn  in  bed  on  the  15th  November,  1870. 

F.  T.  Van  Hemert. 

St.  Kilda,  23rd  November,  1871. 

As  this  matter  cannot  be  allowed  to  rest  where  the  jury  has  left 
it,  but  must  be  considered  from  a point  of  view  taking  in  the 
common  interests  of  the  profession,  it  is  not  necessary  at  present  to 
say  more  than  that  it  behoves  every  medical  man  to  look  upon  the 
circumstances  in  which  Air.  Van  Hemert  finds  himself  at  the  present 
time,  as  those  which  may  at  any  moment  surround  himself,  and 
take  the  most  emphatic  method  of  protesting  against  the  injustice 
of  which  they  are  the  occasion. 
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APPLICATION  FOR  AND  REFUSAL  OF  A NEW  TRIAL. 

The  following  report  of  the  strange  proceedings,  where  in 
silence  the  other  judges  “hacked  up”  their  brother  judge, 
is  reprinted  from  the  Argus,  November  28. 

SUPREME  COURT. 

SITTINGS  IN  BANCO — HILARY  TERM. 

Old  Court-house. — Friday,  Nov.  24. 

(Before  their  Honours  Mr.  Justice  Barry,  Acting  Chief  Justice,  and 
Mr.  Justice  Williams,  and  Mr.  Justice  Pohlman.) 

Turner  v.  Van  Hemert. 

Mr.  Higinbotham  moved  for  a rule  nisi  for  a new  trial.  The 
action  was  brought  against  a surgeon  for  mal-practice.  A number 
of  witnesses  were  examined  for  the  plaintiff  and  the  defendant, 
including  several  doctors.  The  injury  the  plaintiff  sustained  was 
fracture  of  the  neck  of  the  thigh  bone.  This  bone  was  enclosed  by 
a great  number  of  ligaments,  which  covered  it.  This  sort  of  fracture 
was  the  only  one  which  could  not  always  or  usually  be  discovered 
by  the  use  of  the  ordinary  means  of  ascertaining  a fracture.  The 
defendant  attended  the  plaintiff  as  surgeon  from  1868.  Mrs.  Turner 
was  in  poor  circumstances,  getting  her  living  by  selling  poultry  and 
keeping  lodgers  ; her  earnings  were  about  £1  per  week  ; sometimes 
they  were  insufficient  to  maintain  her,  and  she  obtained  assistance 
from  a local  benevolent  society.  The  defendant  received  only  partial 
payment  for  his  attendance,  and  that  only  in  kind  (poultry  and  eggs), 
except  once,  when  he  was  paid  a fee,  half  of  which  he  returned.  On 
the  11th  October,  1870,  as  plaintiff  was  returning  from  the  train  to 
her  house  in  St.  Kilda,  she  was  attacked  by  a dog  that  dragged  her 
to  the  ground.  She  sustained  some  severe  injuries,  was  carried 
home,  complained  of  a broken  leg,  and  at  her  urgent  solicitation  Mr. 
Van  Hemert  was  sent  for.  He  came  and  attended  her,  although  he 
never  expected  any  remuneration.  He  examined  her,  adopted  the 
usual  means  of  investigation,  namely,  trying  to  ascertain  whether 
one  leg  was  shorter  than  the  other,  whether  there  was  eversion  of 
the  foot  or  crepitation.  These  were  the  only  symptoms  of  fracture, 
and  none  of  these  were  discoverable.  There  was  a large  tumour  over 
her  knee,  and  laceration  of  the  leg.  He  treated  her  for  the  bruise  to 
the  knee  only,  although  he  examined  her  about  ten  times  in  three 
weeks.  On  the  15th  November  she  told  him  that  on  the  previous 
night,  while  turning  in  bed,  she  felt  her  thigh  crack,  and  the  defend- 
ant then,  on  examining  her,  ascertained  that  there  was  fracture  of 
the  neck  of  the  thigh,  and  put  her  leg  in  splints.  Now,  the  charge 
against  him  was  that  he  ought  to  have  discovered  this  fracture 
before.  But,  in  the  first  place,  even  if  it  could  have  been  discovered,* 

* Mr.  Higinbotham  assumed  that  the  fracture  existed  prior  to  this.  Like 
the  judge  and  the  jury  he  clearly  could  not  believe  it  possible  to  have  occurred 
while  turning  in  bed  on  the  15th. 
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he  adopted  the  proper  treatment  towards  her,  namely,  allowing  her 
limb  to  rest ; all  the  surgeons  swore  that  this  would  be  right  treat- 
ment in  a person  of  her  age  (over  50);*  and  in  the  next  place, 
having  adopted  all  the  usual  means  to  ascertain  if  there  was  a 
fracture,  he  could  not  be  responsible  at  law.  All  the  surgeons  for 
the  defence,  men  of  great  skill  and  position,  Drs.  Barker  and  Moloney 
and  Messrs.  James  and  Rudall,  thought  he  did  all  he  could  to 
discover  it  ; that  in  any  event  his  treatment  was  right ; and  that 
the  fracture  was  not  completed  till  15th  November. 

Mr.  Justice  Williams  said  there  was  an  inconsistency  in  the 
defence  as  to  the  mode  of  treatment ;+  for  if  rest  was  all  that  was 
required,  why  use  splints,  and  why  only  take  off  the  splints  at  the 
request  of  the  Rev.  Mr.  Dare  ? 

Mr.  Higinbotham  said  that  splints  could  not  be  used  earlier,  in 
consequence  of  the  tumour  ; the  adoption  of  splints  at  any  stage  was 
not  said  to  be  an  improper  mode  of  treatment.  Mr.  Crooke,  who  was 
afterwards  called  in,  used  a splint,  and  yet  he  did  not  cure  her.  It  was 
said  that  if  rest  was  all  that  was  necessary,  a doctor  was  of  no  use  ; but 
a doctor  would  be  of  use  at  least  to  ascertain  the  injury,  for  the 
patient’s  own  satisfaction,  and  to  put  the  limb  in  a proper  position. 
He  also  submitted  that  the  damages,  £230,  were  excessive — in  any 
case,  the  plaintiff  would  be  somewhat  lame  ; she  could  not  recover, 
wholly  recover,  the  use  of  her  limb,  and  as  her  lameness  was  only  a 
question  of  degree,  the  damages  were  excessive. 

Mr.  Justice  Williams  remarked  that  if  there  was  evidence  of 
negligence,  the  Court  should  not  interfere  with  the  damages. 

The  Court  reserved  judgment. 

An  application  was  made  to  the  Supreme  Court  on  November  24, 
to  review  the  verdict  of  the  jury  in  Turner  v.  Van  Ilemert,  and  to 
grant  a new  trial,  on  the  grounds  that  the  verdict  was  against 
evidence,  and  the  damages  were  excessive.  The  action  is  the  one 
tried  the  other  day  against  a surgeon  at  St.  Kilda,  in  which  a jury 
awarded  T230  for  alleged  negligence  in  treating  a fracture  of  theneckof 
the  thigh.  It  is  put  for  the  defence  that  there  was  no  negligence, 
inasmuch  as  the  fracture  was  difficult  to  discover  ; that  even  if  there 
was  a fracture  before  the  surgeon  discovered  it  he  had  adopted  pro- 
per treatment  ; or,  if  the  fracture  was  not  complete  until  the  day  he 
did  discover  it,  the  treatment  was  also  right.  The  Court  was  of 

* Near  70. 

t There  was  no  inconsistency  at  all,  except  in  the  judge’s  mistaken 
notions  of  surgery.  Sir.  Van  Hemert  did  not  “ only  take  off  the  splints  at 
the  request  of  the  Kev.  Mr.  Dare.”  Mr.  Dare  merely  asked  Mr.  Van  Hemert 
if  he  thought  the  patient  could  bear  the  splint  with  the  screw  foot-piece,  and 
he  replied  that  he  did  not  think  she  could,  but  that  he  would  try,  and  if  she 
could  not  bear  it  he  would  then  place  the  limb  on  a pillow,  after  the  ether 
best  mode  of  treating  such  a case.  This  next  morning  was  done,  and  there 
was  no  discrepancy  at  all,  except  in  Mr.  Justice  Williams’  imagination,  to 
which  he  gave  so  querulous  expression,  to  the  unfair  damagement  of  Mr. 
Van  Hemert’s  case,  and  to  the  most  cruel  and  unfair  denial  of  a new  tri:  1, 
at  which  all  tho  judge’s  doubts  could  have  been  fully  removed. 
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opinion  that  it  ought  not  to  interfere  on  the  question  of  damages, 
and  took  time  to  consider  the  evidence  before  determining  to  grant 
or  refuse  a new  trial. 

The  following  reports  of  the  Special  Meeting  of  the 
Medical  Society  of  Victoria,  held  on  19th  November,  and  of 
the  General  Meeting  of  the  Members  of  the  Medical  Profes- 
sion, with  editorial  remarks  thereon,  are  taken  from  the 
Australian  Medical  Journal  for  November  : — 

SPECIAL  MEETING  TO  CONSIDER  THE  CASE  OF 
TURNER  V.  VAN  HEMERT. 

Present : Professor  Halford,  Dr.  Tracy,  Dr.  Martin,  Dr.  Barker, 
Dr.  Neild,  Dr.  Black,  Mr.  Rudall,  Mr.  Ford,  Dr.  Jonasson,  Mr. 
Knaggs,  Dr.  Lilienfeld,  Mr.  Gray,  Mr.  Fletcher,  Mr.  Bragge,  Mr. 
Blair,  Dr.  Molloy,  Dr.  Haig,  Mr.  Wilkins,  Mr.  Gillbee,  Mr.  Woold- 
ridge, Mr.  Girdlestone,  Mr.  Hewlett,  Dr.  Lawrence,  Dr.  O’Carroll, 
Dr.  Rees,  Mr.  Robertson,  Dr.  Moloney,  Mr.  Barrett,  Dr.  P.  Smith, 
Mr.  Morton,  and  Dr.  Hunt.  Mr.  Llewellin,  Mr.  Arnold,  and 

Dr.  Clark  were  present  as  visitors. 

The  President,  Professor  Halford,  in  the  chair. 

The  President  stated  briefly  the  facts  of  the  case.  A woman  had 
had  a fall,  from  which  she  experienced  some  injuries  to  the  knee 
and  hip.  It  was  eventually  discovered  by  her  medical  attendant 
(Mr.  Van  Hemert)  that  there  was  fracture  of  the  neck  of  the  thigh- 
bone, and  one  of  the  reasons  why  the  jury  arrived  at  a decision 
adverse  to  the  defendant,  and  cast  him  in  heavy  damages,  was  their 
opinion  that  he  ought  to  have  discovered  the  fracture  shortly  after 
the  injury  was  received.  That  might  have  been  the  opinion  of 
unprofessional  men,  and  also  of  the  judge,  but  it  was  a sad  thing 
that  these  points  should  be  submitted  to  the  decision  of  unprofes- 
sional persons,  because,  as  he  need  hardly  say,  the  discovery  of  such 
a fracture  immediately  after  the  injury  was  frequently  impossible. 
He  had  not  known  of  the  facts  of  this  case  till  after  the  trial,  but 
they  brought  to  his  recollection  another  case  to  which  he  was 
witness,  and  which  was  brought  into  St.  George’s  Hospital,  London, 
where  he  was  house-surgeon.  A woman  was  taken  in,  suffering 
from  loss  of  power  in  the  limb,  but  there  was  no  swelling  and  no 
contusion.  Of  course  it  was  natural  to  suppose  there  was  fracture 
of  the  neck  of  the  thigh-bone—  that  being  an  accident  to  which  old 
people  especially  were  liable.  She  was  put  to  bed,  and  on  examina- 
tion there  was  found  no  shortening,  no  eversion  of  the  foot,  no 
crepitus,  and  nothing  to  show  fracture.  She  was  left  for  the  visiting 
surgeon,  who  found  no  symptoms  to  indicate  a severe  injury,  except 
inability  to  move  the  limb,  or  to  support  the  body  on  it,  and  there 
was  only  a suspicion  of  the  greater  injury.  Time  went  on,  and  he 
(the  president)  visited  the  woman,  and  measured  the  limb  every 
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morning,  but  one  day  going  his  rounds  he  found  on  making  his 
usual  examination  of  her,  the  foot  everted  and  the  leg  shortened. 
In  answer  to  his  inquiries,  he  was  told  that  she  had  done  nothing, 
and  the  fracture  of  the  bone  must  have  taken  place  during  sleep. 
This  case  and  the  one  brought  out  at  the  trial  were  really  most 
similar,  and  therefore  the  reflection  by  the  jury  upon  Mr.  Van 
Hemert’s  skill  was  a totally  wrong  one.  These  trials  by  jury  of 
professional  and  scientific  subjects  were  very  injurious  to  the  profes- 
sion, and  in  fact  it  was  open  to  every  practising  surgeon  in  the 
world  to  have  such  an  adverse  decision  given  against  him  as  was 
given  against  the  defendant  in  the  action  now  being  considered. 

Mr.  Gillbee  moved  : “ That  the  Medical  Society  of  Victoria, 
having  fully  considered  the  circumstances  of  the  late  action  of 
Turner  v.  Van  Hemert,  is  of  opinion  that  the  verdict  in  the  case  was 
an  unjust  one,  inasmuch  as  it  is  not  uncommon  for  such  an  injury 
as  that  out  of  which  the  action  arose  to  remain  undetected,  even  by  the 
most  skilful  and  careful  surgeons,  for  weeks,  and  further,  as  under  any 
treatment  the  case  could  not  have  terminated  less  unfavourably  for 
the  patient ; and  also,  inasmuch  as  the  verdict  was  arrived  at  in  contra- 
diction of  the  most  scientific  evidence  given  at  the  trial.’'  He  had  not 
much  to  add  to  what  had  been  already  said.  Every  qualified  surgeon 
knew  what  unpleasantness  attached  to  fractures  of  this  sort,  and 
that  even  with  young  patients  the  medical  attendant  had  to  guard 
himself  by  stating  the  probability  that  the  patient  would  be  per- 
manently crippled.  When,  however,  it  came  to  be  the  case  of  an  old 
woman  of  58,  nobody  would  think  of  looking  for  any  other  results. 
If  such  were  to  be  the  decisions  of  courts  of  justice,  medical  men 
would  refrain  from  attending  to  poor  persons  suffering  from  such 
injuries.  Cases  like  Mrs.  Turner’s  were  very  frequently  quoted  in 
all  medical  works.  Looking  over  the  last  edition  of  “ Holmes’ 
Surgery”  he  found  cited  a case  just  like  that  stated  by  the  president. 
A man  fell  down,  and  then  complained  of  pain  in  the  hip.  He  was 
taken  home,  and  carefully  examined,  but  no  fracture  was  observed, 
and  there  was  no  shortening.  Five  weeks  after,  the  man  died  from 
another  'cause,  and  the  autopsy  showed  a fracture  of  the  neck  of  the 
bone.  The  supposition  was  that  although  the  fracture  extended  through 
the  bone,  the  periosteum  surrounding  it  remained  intact  till  some 
movement  took  place  and  made  the  fracture  complete.  Such  was,  no 
doubt,  the  case  in  Mrs.  Turner’s  instance.  He  (Mr.  Gillbee)  saw  no 
need  to  enter  upon  the  question  of  treatment,  because  had  other 
medical  men  been  called  in,  the  treatment  would  have  been  the 
same.  No  one  in  the  world  could  have  given  that  woman  a sound 
limb.  Mr.  Van  Hemert  was  therefore  most  unjustly  punished.  He 
had  waited  on  him  (Mr.  Gillbee)  before  the  trial,  and  he  (Mr. 
Gillbee)  was  so  sure  that  there  would  be  an  easy  verdict  for  the 
defendant,  that  he  in  effect  advised  him  to  go  into  court  without  any 
lawyer  at  all,  but  simply  to  state  his  case,  after  which  no  jury  in  the 
world  would  have  cast  him  for  damages. 
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Mr.  Wooldridge  seconded  the  motion,  feeling  keenly  the  strong 
injustice  done  to  Mr.  Van  Hemert.  He  bad  come  to  the  conclusion 
that  there  was  not  a particle  of  evidence  to  show  that  the  thigh  bone 
was  broken  when  the  accident  took  place.  If  verdicts  like  this  were 
given,  no  medical  man  would  venture  to  treat  a poor  person,  unless 
some  other  surgeon  were  called  in,  and  many  cases  of  distress  would 
then  have  to  be  refused. 

Mr.  Girdlestone  fully  sympathised  with  Mr.  Van  Hemert,  and 
agreed  with  the  remarks  made,  but  doubted  if  the  meeting  could  be 
said  to  have  fully  considered  the  case.  He  suggested  that  the  whole 
question  should  be  properly  investigated  by  a sub-committee,  and  a 
report  brought  up.  Such  a mode  of  proceeding  would  weigh  more 
with  the  public,  and  conclusively  prove  the  verdict  of  the  jury  to  be 
directly  contrary  to  scientific  evidence.  In  other  respects  he  was 
entirely  in  accord  with  the  motion. 

Mr.  Gillbee  did  not  agree  with  Mr.  Girdlestone’s  objection.  Any 
student  was  familiar  with  what  was  the  general  result  of  a fracture 
and  the  invariable  effect  in  patients  of  advanced  age.  He  well 
knewT  that  nearly  every  one  present  had  read  the  newspaper  reports 
of  the  trial,  and  discussed  the  points  raised,  so  as  to  be  quite  able  to 
declare  their  conviction  that  Mr.  Van  Hemert  was  not  to  blame, 
and  could  not  have  helped  himself. 

Dr.  Barker  had  been  one  of  the  witnesses  in  the  case,  and  had 
proved  that  there  was  no  shortening  of  the  limb  till  nearly  five  weeks 
after  the  accident.  The  evidence  for  the  plaintiff  went  to  prove  that 
there  were  such  strong  adhesions  that  the  limb  could  not  be  brought 
down  to  its  natural  length,  and  yet  both  the  medical  practitioners 
examined  declared  that  they  detected  crepitation  strongly.  Now, 
he  (Dr.  Barker)  would  not  presume  to  tell  the  Society  that  when 
there  was  crepitation  there  must  be  recent  fracture,  and  that  if  the 
fracture  had  only  just  occurred  when  the  crepitation  was  detected, 
it  could  not  have  been  discovered  five  weeks  before.  The  statements 
made  by  the  medical  witnesses  for  the  plaintiff  were  therefore 
distinctly  false.  No  doubt  the  crepitation  was  the  consequence  of 
the  fracture  occurring  at  the  time  the  woman  said  she  felt  it. 

Dr.  Tracy  also  supported  the  resolution,  and  saw  no  advantage 
to  be  gained  by  following  the  plan  sketched  out  by  Mr.  Girdlestone. 
The  matter  had  now  been  long  before  the  profession,  which  was 
sufficiently  familiarised  with  the  subject  and  the  difficulties  of  the 
surgical  treatment  involved.  This  question  was  not  an  abstruse  one, 
and  there  ought  not  to  be  the  least  difference  of  opinion  between  any 
medical  men  in  any  part  of  the  world  in  respect  to  it.  That  which 
was  now  placed  on  the  records  of  the  Supreme  Court  was  directly 
contrary  to  the  simple,  plain  students’  teaching  on  the  subject,  and 
a few  pithy  resolutions  would  sufficiently  express  the  views  of  the 
meeting.  This  movement  by  the  Medical  Society  would  be  of  great 
good  to  the  public,  who  must  be  shown  thereby  that  no  woman  of 
Mrs.  Turner’s  age  could  expect  to  have  such  an  accident  and  not 
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suffer  severe  and  permanent  injury.  No  possible  treatment  could 
have  restored  her.  He  was  now  speaking  doctrine  which  had  been 
laid  down  for  ages. 

Me.  Wilkins  offered  his  most  emphatic  support  to  the  resolution. 
The  verdict  of  the  jury  was  the  most  atrocious  one  he  ever  read  of. 
In  the  United  Kingdom  only  some  eight  or  ten  cases  of  union  after 
fracture  of  the  neck  of  the  thigh  bone  had  been  ever  heard  of.  Sir 
Astley  Cooper,  out  of  250  cases,  had  only  one  of  union.  Sir  W. 
Fergusson’s  treatment  was  as  nearly  as  possible  identical  with  that 
of  Mr.  Van  Hemert. 

Me.  R.  Robeetson,  in  speaking  of  the  case,  read  the  following 
statement  of  his  own  connexion  with  it : “I  was  called  to  attend 
Mrs.  Turner  on  April  4th  for  the  ‘ heart  and  lungs.’  I found  she 
had  an  intermittent  pulse  and  mitral  murmurs.  On  inquiring  how 
long  she  had  been  confined  to  her  bed,  she  told  me — what  she  had 
not  intended  telling — that  she  had  been  confined  to  bed  for  26 
weeks  with  a broken  leg.  I asked  her  -who  was  attending  her,  and 
she  said  Mr.  Crooke.  I told  her  Mr.  Crooke  had  better  attend  her 
for  her  chest  also,  but  she  said  she  thought  he  knew  nothing  about 
that  sort  of  tiling.  She  told  me  the  whole  history  of  her  leg,  and 
asked  my  opinion  upon  it,  which  I declined  to  give,  not  wishing,  as 
a new  starter  in  the  neighbourhood,  to  be  mixed  up  with  such  a 
case,  and  not  having  the  pleasure  of  knowing  Mr.  Van  Hemert,  nor 
wishing  to  know  the  other  gentlemen  who  had  been  called  in.  The 
leg,  as  I saw  it  on  this  day,  April  4th,  was  four  inches  shorter  than 
the  sound  one.  A splint,  which  she  told  me  Mr..  Crooke  had 
directed  some  carpenter  to  make  of  thin  deal,  interrupted  and  joined 
by  an  iron  band  so  thin  that  it  rendered  the  splint  perfectly  useless, 
was  fastened  to  the  limb  by  a bandage  rolled  round  the  foot  and  knee 
not  supported.  She  told  me  about  the  action  pending  ; that  Messrs. 
Crooke  and  Beaney  told  her  she  had  a very  good  case  for  action, 
and  she  would  see  it  out. 

The  manner  in  which  the  fracture  was  discovered  was,  I 
gathered,  as  follows : — Turning  in  bed  one  night,  about  six  weeks 
after  the  accident,  she  felt  something  crack  at  her  hip-joint.  She 
told  Mr.  Van  Hemert  the  next  morning,  that  one  leg  was  shorter 
than  the  other.  He  examined  her  and  found  the  fracture  referred  to. 
He  brought  a splint  and  put  it  on,  but  it  hurt  her  so  much  that  she 
took  it  off  herself.  It  was  again  re-applied,  and  she  again  removed 
it.  This  she  did  on  more  than  one  occasion.  The  limb  was  sup- 
ported by  pillows.  She  afterwards  called  in  Mr.  Crooke,  who  told 
her  she  had  been  treated  wrongly,  brought  Mr.  Beaney,  placed  her 
under  chloroform,  and  put  on  the  splint  spoken  of.  She  paid  me 
my  fee,  and  told  me  if  she  wished  to  see  me  again  she  would  send 
for  me.  She  sent  for  me  again  on  the  8th,  and  again  begged  of  me 
to  give  my  opinion  concerning  her  leg.  I declined,  advising  her  to 
send  for  Mr.  Crooke,  who,  she  told  me,  had  not  been  to  see  her  for 
six  weeks,  though  she  had  sent  for  him  three  or  four  times.  After 
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this  date  I found  out  more  concerning  her  as  to  her  character, 
&c.  On  my  last  visit,  April  22nd,  Mr.  Crooke  had  not  been  to  see 
her.  I advised  her  to  send  an  urgent  message  to  him,  thinking  it 
quite  time  she  was  out  of  her  bed  and  properly  attended  to.  I 
learned  afterwards  that  he  came  and  she  was  allowed  to  get  up,  and 
what  was  more  significant  she  walked  away  with  an  easy  chair  that 
had  been  lent  to  her. 

Afterwards,  I came  to  know  Mr.  Van  Hemert.  He  showed  me 
the  splint.  I told  him  I had  seen  the  woman,  and  gave  him  the 
history  (as  above)  ; at  the  same  time  I told  him  I would  be  glad  to 
give  him  my  services  when  the  case  came  on,  as  I saw  it  was  a 
regular  ‘job,’  and  he  was  single  handed.  He  seems  to  have  for- 
gotten all  about  my  offer,  and  I knew  nothing  further  until  I saw  by 
the  papers  that  the  case  had  been  part  heard.  I at  once  went  down 
to  his  house  and  again  offered  him  my  services.  He  had  just  left.  I 
went  to  the  station  to  go  after  him,  feeling  certain  that  with  the  men 
against  him  he  would  lose  the  case,  but  a message  came  after  me  and 
I was  prevented,  and  even  after  this  Mr.  Van  Hemert  did  not  take 
notice  until  the  very  day  the  new  trial  was  refused.  I do  not  put 
this  on  paper  for  my  self-satisfaction,  or  to  the  blame  of  Mr.  Van 
Hemert  for  not  having  thought  of  these  important  facts,  which 
would  have,  I feel  confident,  materially  altered  his  case,  but  to  show 
the  ins  and  outs  of  the  case  ; knowing  both  sides  of  the  question,  the 
unjust  and  before  unheard-of  result  of  such  an  ill-founded  action. 

The  resolution  having  been  carried  unanimously, 

Dr.  Tracy  moved  “ That  the  Medical  Society  of  Victoria 
regrets  the  decision  in  banco  of  the  Supreme  Court  not  to  grant  a 
new  trial  in  the  case  of  Turner  v.  Van  Hemert , as  it  is  strongly 
of  opinion  that  an  overwhelming  amount  of  scientific  evidence 
might  be  produced  in  justification  of  the  treatment  adopted  by  Mr. 
Van  Hemert,  and  calculated  to  reverse  the  decision  of  the  previous 
jury.”  He  regarded  the  refusal  to  grant  a second  trial  as  practically 
a denial  of  justice,  especially  as  the  case  was  a scientific  one,  and 
the  first  trial  had  been  before  an  unscientific  jury.  He  hoped  there 
would  be  action  in  future  which  would  lead  to  a more  practical 
expression  of  sympathy  with  Mr.  Van  Hemert. 

Mr.  Girdleston  seconded  the  motion. 

Dr.  Martin,  in  supporting  the  resolution,  stated  that  he  had  been 
informed  by  a practitioner  in  one  of  the  suburbs  that  he  had  received 
a letter  from  a certaiiqsolicitor,  stating  that  an  individual  whom  he 
named  had  a fair  case  for  action  against  a surgeon,  and  asking  for 
counsel  and  assistance.  This  was  one  of  the  fruits  of  such  actions 
as  the  one  they  were  now  met  to  consider.  He  hoped  a public  meet- 
ing would  be  called  in  Mr.  Van  Hemert ’s  case. 

Mr.  Rudall,  one  of  the  witnesses  for  the  defendant,  declared  that 
the  verdict  was  directly  contrary  to  testimony,  more  especially  as  it 
was  testified  to,  that  there  might  be  intra-capsular  fracture  of  the 
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neck  of  the  thigh-bone  with  every  symptom  of  fracture  absent, 
whereas  every  symptom  of  fracture  might  be  present  and  yet  there 
might  be  no  fracture. 

Mr.  Bragge  also  spoke  in  support  of  the  motion,  which  was 
carried  unanimously. 

Dr.  Martin  then  proposed  : — “ That  the  Medical  Society  of  Vic- 
toria herein  expresses  its  sympathy  with  Mr.  Van  Hemert  on  account 
of  the  action  lately  brought  against  him  by  Mrs.  Turner,  and  pledges 
itself  to  endeavour,  in  conjunction  with  the  general  body  of  the  pro- 
fession in  this  colony,  to  effect  his  reimbursement  in  the  expenses  to 
which  he  has  been  subjected  by  that  action.”  He  understood  that 
th§  verdict  and  costs  amounted  to  A' 700. 

The  motion  was  seconded  by  Dr.  Lilienfeld,  and  after  some 
remarks  from  Dr.  Barker,  Mr.  Rankin,  Dr.  Molloy,  Dr.  Haig,  Dr. 
Hunt,  and  Mr.  Wilkins,  was  unanimously  carried. 

Mr.  Knaggs  then  moved  : — “ That  a committee  be  formed  to  call 
a meeting  of  the  profession  for  the  purpose  of  organising  a fund  for 
defraying  the  amount  of  the  damages  and  costs  arising  out  of  the 
action  of  Turner  v.  Van  Hemert , such  committee  to  consist  of 
Professor  Halford,  Mr.  Gillbee,  Dr.  Tracy,  Dr.  Martin,  Dr.  Barker, 
Mr.  Wooldridge,  Mr.  Rudall,  Dr.  Lilienfield,  and  the  mover. 

Dr.  Black  seconded  the  motion,  which  was  supported  by  Dr. 
Haig,  Dr.  Tracy,  Dr.  P.  Smith,  and  Mr.  Gray,  the  latter  of  whom 
read  a letter  from  Mr.  William  Thomson  expressing  his  cordial  sym- 
pathy with  the  movement,  and  enclosing  a cheque  for  five  guineas 
as  a contribution  towards  the  fund  to  be  raised. 

A letter  was  also  read  from  Dr.  Day,  of  Geelong,  strongly  approv- 
ing of  the  agitation  in  protest  against  the  result  of  the  action.  In 
reply  to  a question  as  to  why  a meeting  of  the  profession  generally 
had  not  been  called, 

Dr.  Neild  explained  that  it  had  been  thought  preferable  by  the 
Committee  of  the  Society  to  deal  with  the  matter  first  by  a special 
meeting  of  the  Society  itself,  as  having  initiated  the  proceedings,  and 
then  if  necessary  to  call  the  profession  together. 


GENERAL  MEETING  OF  THE  MEMBERS  OF  THE 
MEDICAL  PROFESSION, 

Held  to  consider  the  case  of  Turner  versus  Van  Hemert. 

A general  meeting  of  the  profession  was  held  at  the  Mechanics’ 
Institute,  on  Friday,  the  8th  inst.,  the  object  being  precisely  the 
same  as  that  contemplated  by  the  meeting  of  the  Medical  Society  on 
the  29th  ult.  There  were  between  50  and  60  gentlemen  present, 
and  they  represented  all  sections  of  the  profession.  Mr.  Knaggs 
occupied  the  chair.  Before  any  resolutions  were  submitted, 

Mr.  Wooldridge  stated  that,  in  accordance  with  the  wish  of  the 
committee  appointed  by  the  Medical  Society,  counsel’s  opinion  as  to 
the  possibility  of  taking  further  proceedings  in  this  case  had  been 
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obtained.  That  opinion  was  to  the  effect  that  as  the  sum  of  money 
involved  did  not  reach  £500,  it  was  impossible  to  appeal  to  the 
Privy  Council,  or  to  proceed  further,  except  by  appeal  to  Parliament. 
As  for  the  matter  of  legal  procedure  there  was  therefore  nothing 
further  to  look  to,  and  the  only  thing  left  to  be  done  was  for  the 
professional  brethren  of  the  defendant  to  see  him  safely  through  his 
ordeal,  both  as  to  reputation  and  also  to  pocket.  He  (Mr.  Woold- 
ridge) would  also  correct  the  statement  made  at  the  last  meeting 
that  the  defendant’s  expenses  would  reach  £700.  They  would  in  fact 
amount  to  about  £361,  including  £230  damages,  £30  of  which  the 
jury  awarded  to  Mr.  Crooke  for  his  attendance  upon  the  plaintiff, 
£90  for  the  expenses  of  Mr.  John  Edwards,  the  plaintiffs  solicitor, 
and  t'40  expenses  out  of  pocket.  The  sum  total  being  thus  reduced, 
there  ought  to  be  no  difficulty  in  reimbursing  every  farthing  of  it. 

Mr.  James  then  moved  the  first  resolution  : “That  this  meeting 
is  of  opinion  that  the  verdict  in  the  case  of  Turner  v.  Van  Hemert, 
lately  tried  in  the  Supreme  Court,  was  unjust,  inasmuch  as  there 
was  no  evidence  to  prove  the  existence  of  fracture  at  the  time  of  the 
accident,  and  was  in  contradiction  to  the  scientific  evidence  given, 
which  proved  that  an  intra-capsular  fracture  of  the  neck  of  the  thigh- 
bone has  remained  undetected  for  weeks  by  the  most  skilful  and 
careful  surgeons,  and  that  it  was  highly  improbable  that  under  any 
treatment  the  case  would  have  terminated  less  unfavourably  for  the 
patient.”  He  remarked  that  he  had  not  attended  the  previous 
meeting  because  he  was  not  a member  of  the  Medical  Society, 
and  had  not  understood  that  non-xnembers  were  to  be  admitted. 
He  had  given  evidence  at  this  trial,  and  had  endeavoured  as 
much  as  possible  to  point  out  to  the  jury  that  in  this  case  it  was 
not  the  surgeon  that  was  at  fault,  but,  so  to  say,  nature  itself.  He 
had  striven  to  convey  to  the  Court  that  it  was  nature  that  had 
failed  to  do  what  was  asked  of  her,  and  not  that  the  surgeon  was  to 
blame.  It  was  therefore  unfair  that  a medical  man  should  have  to 
pay  damages  for  not  repairing  what  nature  alone  could  repair,  and 
which  in  this  instance  she  did  not  repair. 

Mr.  Rudall  seconded  the  motion,  which,  after  some  remarks 
from  Dr.  Rees,  was  unanimously  carried.  Some  otkerinterruption  here 
occurred,  in  consequence  of  Mr.  Beaney  desiring  to  address  the 
meeting,  there  being  no  motion  before  the  chair.  The  Chairman 
ruled  that  Mr.  Beaney  could  speak  only  to  such  motions  as  might  be 
submitted. 

Mr.  Pincott  (of  Geelong),  then  proposed  the  second  resolution: 
“ That  the  medical  profession  of  Victoria  herein  expresses  its 
sympathy  with  Mr.  Van  Hemert  on  account  of  the  action  lately 
brought  against  him  by  Mrs.  Turner,  and  pledges  itself  to  effect  his 
reimbursement  of  the  expenses  to  which  he  has  been  subjected  in 
that  action.” 

Dr.  Barker  seconded  the  resolution,  and  after  some  conversation, 
it  was  carried  unanimously. 
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The  third  resolution  was  proposed  by  Dr.  Tracy  : — “ That  a 
committee  be  formed  for  the  purpose  of  collecting  a fund  for  de- 
fraying the  amount  of  the  damages  and  costs  arising  out  of  the 
action  of  Turner  v.  Van  Hemert,  such  committee  to  consist  of 
Professor  Halford,  Mr.  Gillbee,  Dr.  Tracy,  Dr.  Martin,  Mr.  Itudall, 
Dr.  Barker,  Mr.  Wooldridge,  Dr.  Lilienfeld,  Mr.  James,  and 
Mr.  Pincott,  with  power  to  add  to  their  number.”  He  trusted  the 
committee  would  include  members  in  every  part  of  the  colony. 
Every  one  who  had  spoken  to  him  on  the  subject,  whether  lay  or 
medical,  had  expressed  their  opinion  that  there  had  been  an  entire 
miscarriage  of  justice  in  this  affair,  and  that  the  defendant  had  been 
wronged.  He  submitted  that  the  case  was  a very  bad  one  indeed, 
and  the  only  thing  left  was  to  place  on  record  the  strong  sense  of 
the  injustice  done.  If  Parliament  were  sitting,  perhaps  a question 
might  be  put  in  the  House  which  would  elicit  some  expression  of 
opinion  ; but  to  wait  till  Parliament  met,  some  months  hence,  would 
be  to  relegate  the  question  to  a time  when  it  must  be  stale,  and  to 
do  no  good  whatever.  Had  an  appeal  lain  to  the  Privy  Council, 
the  case  might  have  been  different.  He  hoped  that  it  would  be 
placed  on  the  records  of  the  colony  that  when  such  a case  as  this 
occurred,  the  profession  would  not  allow  a fellow-practitioner  to 
suffer  either  in  reputation  or  pocket.  He  regarded  the  resolutions 
passed  by  this  meeting  as  a distinct  declaration  on  the  part  of  the 
medical  profession,  that  Mr.  Van  Hemert  did  what  was  possible  to 
alleviate  the  woman’s  sufferings,  and  to  restore  her  to  as  favourable 
a state  as  was  possible  after  her  accident  ; and  he  had  no  doubt  that 
that  result  would  be  as  dear  to  Mr.  Van  Hemert  as  any  money- 
reparation  which  could  be  bestowed.  He  thought  the  profession 
would  all  stand  by  Mr.  Van  Hemert’s  treatment  of  the  case,  and 
say  that  the  woman  was  no  lamer  than  she  necessarily  would  have 
been,  had  she  been  treated  by  the  whole  College  of  Surgeons.  He 
was  happy  to  say  that  he  had  already  received  subscriptions  from 
lay  sympathisers  with  the  defendant  in  this  case.  Before  he  sat 
down,  he  would  allude  to  one  point.  No  jury  could  be  expected  to 
take  their  opinions  on  professional  subjects — whether  it  be  medical 
practice,  engineering,  or  what  not  —from  witnesses  ■ but  all  jurymen 
turned  their  heads  towards  the  judge  when  he  proceeded  ;o  sum  up, 
and  experience  taught  what  weight  the  judge’s  directions  carried. 
He  had  read  what  that  summing  up  was,  and  in  one  sentence  the 
judge  said — “ Gentlemen,  I don’t  believe  that  this  accident  neces- 
sarily renders  a person  of  her  age  a cripple  for  life.”  Now,  a jury 
hearing  that  delivered  ex  cathedrd,  were  bound  to  say  to  each  other, 
“ The  judge  has  looked  up  this  case,  and  that  is  his  opinion  1 ” and 
in  all  probability  the  verdict  was  owing  to  that  remark.  However, 
that  verdict  had  been  given,  and  British  subjects  must  bow  to  it ; 
but  he  looked  to  see  its  injustice  remedied  by  expressed  sympathy 
and  subscriptions  from  every  part  of  the  colony. 

Mr.  Robertson  seconded,  and  after  some  desultory  conversation 


32 


as  to  the  propriety  of  confining  the  subscriptions  to  the  profession, 
the  motion  was  carried  without  dissent,  the  following  names  being 
added  to  the  Committee  : “ Mr.  MacGiliivray  (of  Sandhurst),  Mr. 
Owen  (of  Ballarat),  Mr.  Rankin,  Mr.  Robertson,  Dr.  Stewart,  Mr. 
Curtis,  Mr.  Figg,  Dr.  M'Grath  (of  Castlemaine),  Mr.  W.  Thomson, 
Dr.  Haig,  Mr.  Geary  (of  Kyneton),  and  Mr.  Laidman  (of 
Maryborough).” 

Mr.  Knaggs  was  appointed  treasurer,  and  a number  of  sub- 
scriptions were  announced. 

The  case  as  might  be  expected,  has  evoked  a considerable  corres- 
pondence in  the  Argus.  In  this  discussion  appear  three  letters  by 
Mr.  William  Thomson,  and  the  first  of  these  so  satisfactorily  deals 
with  Mr.  Crooke’s  vapid  defence  of  himself,  that  we  have  much 
pleasure  in  republishing  it.  ( See  Correspondence. ) 


THE  CASE  OF  MR.  VAN  HEMERT. 

It  has  certainly  never  happened  within  the  memory  of  medical 
man  in  this  colony,  to  find  so  cordial  a union  upon  any  one  subject 
as  there  has  been  in  the  profession  upon  the  case  of  Turner  versus 
Y an  Hemert,  of  which  mention  was  made  in  our  last.  The  meeting 
of  the  Medical  Society,  specially  called  to  consider  the  case,  was 
an  unusually  large  one,  but  that  of  the  profession  in  common,  held 
at  the  Mechanics’  Institute  a few  days  subsequently,  brought 
together  very  nearly  all  the  medical  men  in  and  around  Melbourne. 
All  sections  were  at  that  meeting  represented,  and  all  antagonisms 
were,  for  the  time,  forgotten.  It  could  not  be  said,  indeed,  that 
there  was  any  discussion,  in  the  proper  sense,  for  everybody  was 
of  the  same  mind,  and  therefore  the  action  taken  was  of  the  most 
prompt  and  decisive  kind.  Such  a meeting,  once  and  for  ever 
disposes  of  the  stale  sneer,  that  medical  men,  of  necessity,  differ 
among  themselves. 

Looking  back  in  review  upon  this  case,  the  more  it  is  con- 
sidered, the  more  extraordinary  appears  the  result  of  the  trial,  in 
which  Mr.  Van  Hemert  was  so  cruelly  and  unjustly  dealt  with.  The 
facts  themselves  are  so  simple,  that  if  the  trial  and  its  unpleasant 
results  were  not  now  matters  of  history,  it  would  be  difficult 
to  believe  that  such  a practical  violation  of  common  sense  and 
ordinary  surgical  precept,  could  occur. 

With  all  the  experience  of  the  highest  authorities  before  us, 
bearing  upon  cases  similar  to  that  out  of  which  this  action  arose, 
and  the  obligations  under  which  all  surgeons  should  be  to  make 
themselves  familiar  with  what  is  known  and  recorded  upon  the 
subject  of  fracture  of  the  neck  of  the  thigh-bone,  it  is  in  the  last 
degree  extraordinary  that  any  two  men  should  be  found  to  have 
lent  themselves  to  the  furthering  of  an  action  at  law,  in  which  there 
was  such  an  entire  absence  of  reasonable  complaint  on  the  part  of 
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the  person  at  whose  instance  it  was  brought.  An  old  woman  falls 
down  and  possibly  fractures — without  displacing  the  parts — the 
neck  of  the  os  femoris  within  the  capsular  ligament.  She  is  treated 
with  the  most  exact  attention  to  the  requirements  of  circumstances, 
but,  after  a while,  the  fracture  shows  itself,  or  it  occurs.  The 
patient,  an  irascible  unreasoning  old  creature,  insists  upon  calling 
in  another  surgeon,  and  he,  at  once,  for  reasons  which  may  be 
easily  enough  divined,  oracularly  propounds  the  opinion  that  the 
fracture  occurred  at  the  time  of  the  accident,  and  encourages  the 
belief  in  the  patient’s  mind,  that  there  has  been  neglect  in  her 
attendant  not  discovering  it  at  an  earlier  period.  Another  surgeon 
is  then  called  in,  and  par  nobile  fratrum — they  agree  that  the 
fracture  must  have  existed  when  the  accident  happened,  and  ought,  by 
that  time,  to  have  united.  It  will  be  seen  what  Mr.  Robertson  says, 
as  to  the  prompting  in  obedience  to  which  the  old  woman  brought 
her  action,  so  that  there  need  be  no  doubt  on  that  point.  This  illus- 
trious pair  therefore  are  only  consistent  in  going  into  the  witness- 
box,  and  re-asserting  that  the  fracture  ought  to  have  been  discovered 
at  the  time  of  the  injury,  but  as  they,  after  many  months’  treat- 
ment, left  the  old  woman  no  better  than  they  found  her,  it  was 
necessary  to  give  a reason  why,  as  they  had  found  a crepitating 
fracture  at  the  time  of  their  being  called  in,  they  could  not  bring 
the  parts  into  apposition.  They  were  sure  of  the  existence  of 
fiacture,  but,  as  ligamentous  union  had  taken  place,  there  was  no 
possibility  of  extending  the  limb,  therefore  they  made  no  cure  ! 
With  such  witnesses,  with  a hesitating  counsel,  with  an  ignorant 
jury,  and  with  a perverse  and  narrow-minded  judge,  what  other 
result  could  come,  than  a verdict  for  the  plaintiff.  Scientific  testi- 
mony on  the  part  of  the  defendant  was  as  nothing  compared  with 
the  eye-witnessing  of  Messrs.  Crooke  and  Beaney.  They  had  seen 
the  patient,  and  examined  the  limb,  and,  therefore,  of  necessity 
they  knew  better  than  Dr.  Barker,  Mr.  Rudall,  Mr.  James,  and 
Dr.  Moloney,  who  had  not  examined  it.  Authority  was  nothing — 
eye-witnessing  was  everything.  It  was  just  as  if  some  aboriginal, 
having  been  where  he  could  distinctly  see  the  late  eclipse,  and 
swearing  that  he  saw  a fiery  kangaroo  swallow  up  the  sun  and  vomit 
it  back  again,  should  be  believed  in  preference  to  Mr.  Ellery,  who, 
not  having  seen  the  eclipse,  should  nevertheless  explain  it  according 
to  the  known  principles  of  science.  It  is  possible  that  Mr.  Justice 
Williams  and  a jury  to  match,  might  take  the  savage’s  version  as 
authoritative,  but  their  preference  would  not  weigh  much  as  against 
the  common  belief  of  even  ordinarily  intelligent  people. 

It  is  satisfactory  to  know  that  the  entire  profession — Messrs. 
Crooke  and  Beaney  excepted — take  the  scientific,  and  therefore  the 
common-sense  view  of  the  case,  and  that  they  are  expressing  their 
opinion  in  the  very  practical  manner  of  relieving  Mr.  Van  Hemert 
of  any  pecuniary  inconvenience  arising  out  of  this  action.  Mr.  Van 
Hemert  may  feel  further  assured  that,  so  far  as  his  professional 


34- 


competency  is  concerned,  he  will  suffer  no  injury.  We  should 
hardly  venture  to  say  as  much  for  the  two  gentlemen  who  have 
helped  to  bring  about  the  annoyance  and  loss  he  has  experienced. 


( Letter  from  Mr.  Wooldridge.) 

TO  THE  EDITOR  OF  THE  ARGUS. 

Sir, — I think  it  my  duty,  in  justice  to  Mr.  K.  E.  Brodribb, 
solicitor  to  Mr.  Van  Hemert,  to  request  the  favour  of  your  inserting 
in  your  journal  the  fact  that  in  addressing  the  meeting  of  the 
medical  profession  on  Friday  evening  I stated  that  the  sum  of  4'40 
was  the  charge  made  by  Mr.  K.  E.  Brodribb,  who  included  only 
expenses  paid  out  of  pocket,  thereby  justly  deserving  our  best 
thanks. 

I take  this  opportunity  of  remarking,  that  while  the  members  of 
the  profession  will  studiously  avoid  soliciting  pecuniary  aid  in  this 
matter  from  the  lay  community,  still,  in  the  event  of  free-will 
offerings  coming  in  (as  they  have  done),  such  offerings  will  be 
received  with  peculiar  satisfaction,  because  tliey  will  be  evidence 
that  the  profession  have  acted  correctly  and  wisely  in  this  unfor- 
tunate case,  where,  from  want  of  a sufficient  knowledge  of  surgery 
on  the  part  of  those  administering  the  law,  injustice  was  done  to  an 
unoffending  person. — I am,  &e., 

South  Yarra,  Dec.  9.  Henry  Wooldridge,  F.R.C.S. 


Tlie  following  article  appeared  in  the  Argus  of  November 
29th : — 

The  case  of  Turner  against  Van  Hemert,  tried  a few  days  back 
in  the  Supreme  Court,  will  probably  be  yet  fresh  in  the  memory  of 
our  readers.  The  action  was  brought  by  the  plaintiff,  a poor  and 
elderly  woman,  living  at  St.  Kilda,  to  recover  damages  for  alleged 
unskilful  treatment  of  a broken  leg.  According  to  the  plaintiff’s  case, 
the  injury — resulting  from  a fall  whilst  being  worried  by  a dog— was 
fracture  of  the  thigh  bone,  the  fracture  however  being  so  close  up 
to  the  head  of  the  bone  in  the  region  of  the  hip  that  it  might  escape 
the  detection  even  of  an  attentive  and  experienced  surgeon.  Sur- 
rounded and  forlified  as  this  part  of  the  bone  is  by  strong  ligaments, 
a fracture  in  such  a part  does  not  necessarily  involve  displacement 
of  the  ends  of  the  two  portions  of  the  fractured  bone,  and  even  the 
observance  of  the  usual  and  only  possible  tests,  having  regard  to 
the  safety  and  comfort  of  the  patient,  may  nevertheless  fail  to  ascer- 
tain the  real  nature  and  extent  of  the  injury.  It  was  proved  in  this 
case  that  these  usual  tests  were  resorted  to  by  the  defendant,  but  as 
he  found  that  the  legs  of  the  patient  precisely  corresponded  in 
length,  that  there  was  no  “eversion,”  or  falling  outwards,  of  the 
foot,  and  that  there  was  no  “crepitus” — the  sound  which  broken 
ends  of  a fractured  bone  make  whilst  grating  against  each  other — 
he  naturally  enough  concluded  that  there  was  no  fracture.  The  case 
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was  treated  accordingly  ; rest  seemed  to  be  almost  all  that  was  re- 
quired ; and  assuming  that  the  bone  was  unbroken,  no  fault  was 
found  with  the  medical  treatment. 

Some  time  afterwards,  however,  the  patient,  on  turning  sharply 
in  her  bed,  became  confirmed  in  an  impression  that  she  had 
previously  entertained,  that  the  bone  was  broken,  as  it  turned  out 
to  be ; but  whether  broken  at  the  earlier  or  later  period  of  the  case, 
seemed  to  be  mere  matter  of  conjecture.  The  evidence  for  the  de- 
fendant pointed  to  the  conclusion  that  the  bone  was  broken,  either 
by  a sudden  turning  in  bed,  when,  according  to  her  statement,  she 
“ felt  her  thigh  crack,”  or  that,  if  broken  previously,  the  ligaments 
had  prevented  immediate  displacement.  Both  fracture  and  displace- 
ment became  plainly  discernable  after  the  turning  in  bed,  whereupon 
the  defendant  put  her  leg  in  splints,  the  usual  mode  of  keeping  a 
limb  in  position  in  a case  of  fracture.  The  charge  against  the  de- 
fendant was  that  he  should  have  discovered  the  fracture  before, 
which,  of  course,  assumed  the  very  matter  in  dispute,  viz.,  that  the 
fracture  existed  before.  On  this  point,  there  was  one  very  singular 
piece  of  evidence,  which  seemed  to  make  strongly  for  the  defendant. 
A grating  noise  was  heard  by  Mr.  Crooke,  who  was  called  in  after 
Mr.  Van  Hejiert’s  dismissal,  and  this  noise,  according  to  the  evi- 
dence, appears  to  have  been  heard  not  only  many  days  after  the 
fracture  (if  the  fracture  were  the  result  of  the  original  accident) 
but  also  after  union  of  the  bone  must  have  taken  place,  a state  of 
things  not  explicable  either  to  the  professional  or  unprofessional 
mind.  So  incomprehensible  did  the  medical  evidence  for  the 
plaintiff  appear  on  this  point,  that  it  was  not  surprising  that  Mr. 
Justice  Williams  referred  to  it  as  one  of  “ the  host  of  dilemmas  ” 
in  the  case.  Under  such  circumstances,  therefore,  the  proof  of 
negligence  or  ignorance  in  the  defendant  did  not  seem  to  be  by  any 
means  cleai’,  notwithstanding  which,  and  although  a strong  body  of 
medical  witnesses  testified  to  the  judiciousness  of  the  defendant’s 
treatment  throughout,  the  jury  found  for  the  plaintiff,  with  sub- 
stantial damages — a verdict  which  the  full  Court  on  Monday  last 
refused  to  disturb. 

The  initiated  in  such  inquiries  will  not,  we  apprehend,  be  much 
surprised  at  this  result.  In  all  such  cases  as  the  one  under  notice, 
the  plaintiff  starts  in  the  inquiry  claiming  and  receiving  a sort  of 
sympathy,  which,  unless  the  jury  are  on  their  guard,  is  apt  to  put 
the  defendant  to  some  disadvantage.  But,  independent  of  this  con- 
sideration, we  think  that  it  will  be  admitted,  even  by  its  admirers, 
that  trial  by  j ury  is  but  a coarse  and  clumsy  process  for  ascertaining 
whether  a medical  man  has  treated  a case  with  that  reasonable  skill 
which  is  implied  in  his  contract.  It  is  not  to  be  expected  that  the 
average  juror  can  know  much  of  the  subjects  discussed,  or  even 
clearly  understand  or  appreciate  the  mere  terms  of  art  necessarily 
used  in  such  investigations.  The  judge,  of  course,  from  his  larger 
experience  in  dealing  with  evidence,  should — and,  probably,  generally 
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will — be  more  successful  in  mastering  the  merits,  and  he  will  be  of 
use  to  the  jury  just  as  he  may  happen  to  have  clear  ideas  himself, 
and  (which  is  at  least  of  equal  importance)  the  faculty  of  clearly 
expressing  them.  Upon  how  many  contingencies  then  does  the 
satisfactory  testing  of  a professional  reputation  depend — especially 
in  doubtful  cases — when  that  reputation  comes  to  be  subjected  to 
the  ordeal  of  a court  of  law. 

To  further  aggravate  the  case  of  a medical  man  in  this  unfortunate 
position,  he  may  always  very  safely  calculate  upon  a pretty  equal 
division  of  opinion  among  his  fellow  practitioners  touching  his  treat- 
ment, whenever  it  may  be  challenged.  “ How  is  it,”  we  may  ask, 
“ that  the  members  of  a profession,  more  distinguished  perhaps  than 
“ any  other  for  practical  benevolence — for  the  habitual  giving  of  their 
“ own  ‘ gained  knowledge  ’ to  the  poor — in  this  very  case  the  attend- 
“ ance  was  gratuitous — are  always  so  ready  to  give  evidence  against 
“ each  other  1 ” Does  a case  ever  come  into  court  involving  a ques- 
tion of  medical  competency  in  which  we  do  not  find  about  as  many 
medical  witnesses  against  the  defendant  as  for  him '?  Does  not  each 
witness  go  in  “ for  his  side,”  as  if  intent  on  establishing  a foregone 
conclusion  ? If  the  answer  to  these  questions  must — as  we  are  afraid 
it  must — be  in  the  affirmative,  how  can  we  explain  the  fact  ? Is  there 
something  in  the  exciting  obscurity  of  the  subjects  of  medical  investi- 
gation which  makes  many  medical  men  adopt  with  facility  and,  when 
pressed  or  flurried  in  the  witness-box,  maintain  with  confidence,  the 
opinions  which  prepossession  or  prejudice  may  have  induced  them  to 
take  up?  And  does  it  ever  happen  that  the  pain  which  a medical  witness 
feels  in  giving  evidence  against  a defendant  brother  may  be  in  some 
degree  assuaged  by  the  reflection  that  the  airing  of  superior  know- 
ledge in  the  witness-box  is  not  in  itself  a bad— although  a decidedly 
cheap — form  of  advertisemement  ? 

It  is,  of  course,  easier  to  ask  than  to  answer  such  questions,  but 
seeing  that  they  are  questions  naturally  suggested  by  our  expe- 
rience of  medical  trials,  our  medical  friends  will  admit  that  all  the 
difficulties  connected  with  such  cases  do  not  rest  with  judges  and 
juries  alone.  If  even  the  latter  were  to  be  replaced  by,  or  associated 
with,  experts — as  Trinity-house  brethren  with  the  judge  in  a running 
down  case  at  sea — we  should  apparently  only  shift  our  medical 
partisan  from  the  witness-box  to  the  jury-box,  affording  him  at  the 
same  time  immunity  from  cross-examination.*  Be  the  means  and 
mode  of  trial,  however,  what  they  may,  nothing  can  be  much  more 
certain  than  that  there  is  a considerable  admixture  of  chance  in  such 
investigations,  and  that  an  adverse  verdict  against  a medical  man 
does  not  necessarily  compromise  his  professional  reputation.  It 
would  be  a hard  case  if  it  did  so,  for  there  is  no  skill  so  high  as  to 
be  secure  from  assault  some  time  or  other  in  a court  of  justice. 

* The  expert  could  simply  advise  the  court  on  matters  of  fact,  offering 
no  opinion.  Had  there  been  one  to  explain  the  nature  of  the  accident  and 
its  ordinary  causes,  it  would  have  been  simply  impossible  for  any  judge  or 
any  jury  to  have  given  the  verdict  they  gave. 
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The  following  article  appeared  in  the  Age  of  1st  December: 

The  doctors  are  terrible  in  their  daily  differences,  but  on  an  emer- 
gency they  can  also  manage  to  agree  with  wonderful  unanimity,  as 
on  the  occasion  of  the  late  meeting  of  the  Medical  Society  to  review 
the  decision  in  the  late  trial  of  Turner  against  Van  Hemert.  If 
one  of  their  number  is  in  trouble  of  a kind  not  likely  to  extend  to 
any  of  themselves,  they  are  apathetic  enough  ; but  as  they  cannot 
be  sure  whose  turn  may  come  next,  in  a lawsuit  for  malpractice,  dis- 
cretion takes  the  place  of  chivalry.  This  is  the  fellow-feeling  that 
now  makes  them  so  wondrous  kind. 

At  the  same  time  the  public  may  look  at  their  expression  of 
sympathy  from  a different  point.  The  doctors  declare  that  there  has 
really  been  a miscarriage  of  justice,  and  it  is  not  in  the  interests  of 
public  security  that  any  such  failure  should  take  place.  The  effect 
may  be  felt  by  the  profession  alone  in  the  first  instance,  but  any 
form  of  public  injustice  must  have  its  inevitable  reaction,  whoever 
be  the  sufferer.  It  is  of  his  Honor’s  errors  of  direction  that 
the  Medical  Society  complain.  That  direction  was  certainly 
extremely  peremptory.  He  could  not  believe  that  a person  who 
had  met  with  such  an  injury  as  Mrs.  Turner  met  with  must  neces- 
sarily be  a cripple  for  life,  but  that  culpable  negligence  alone  could 
cause  it.  Yet,  we  are  informed,  the  unanimous  belief  of  all  surgical 
authorities  is  that  crippling  is  the  almost,  if  not  absolutely,  certain 
result  of  such  an  injury.  His  Honor  assured  the  jury  that  in  these 
medical  trials  the  difficulty  of  deciding  was  not  because  they  did  not 
understand  the  matter,  but  because  of  the  opposing  averments  of 
the  doctors  themselves.  But  he  allowed  no  weight  to  any  witness 
who  had  not  personally  examined  the  patient — as  if  a general  ques- 
tion in  surgery  could  not  be  a matter  of  exact  knowledge,  as  much 
so  as  one  in  law,  independently  of  any  individual  case.  In  this  the 
judge  clearly  appears  to  be  in  the  wrong.  A doctor  cannot  surely 
be  held  answerable  for  not  curing  what  seems  to  be  incapable 
of  cure.  His  Honor  likewise  firmly  adhered  throughout  his  charge 
to  the  jury  to  the  assumption  that  the  injury  to  the  bone  occurred 
at  the  fall  of  Mrs.  Turner,  when  tripped  by  the  dog  on  the  1 1 th 
of  October.  He  did  not  consider  it  possible  that  the  fracture  could 
have  occurred  as  late  as  the  15th  of  November,  when  the  patient 
heard  the  snap  in  the  hip  as  she  turned  quickly  in  bed,  although  it 
would  appear  that  such  an  injury  often  takes  place  in  this  way. 
Both  judge  and  jury  were  alike  incredulous  on  this  possibility,  and 
their  unbelief  went  hard  with  the  defendant,  for  they  treated  this 
as  only  another  of  the  “ averments  ” which  the  doctors  did  not 
scruple  to  swear  to,  “to  back  up  one  another.”  Yet  it  seems  not 
unreasonable  to  infer  that  the  fracture  only  happened  at  the  later 
date,  because  all  three  surgeons  who  separately  examined  it  found 
crepitus — the  peculiar  grating  noise  made  when  broken  bones  are 
rubbed  against  each  other.  Two  of  them  state  that  there  was  at 
1 the  same  time  shortening  of  the  limb,  and  old  adhesions,  preventing 
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its  being  pulled  to  its  full  length.  But  all  surgeons  agree  that 
adhesion  and  crepitus  were  incompatible,  and  thus  arose  another  of 
what  his  Honor  called  a “ whole  host  of  dilemmas.”  We  cannot 
help  coming  to  the  conclusion  that  there  is  a prima  facie  plea  for  a 
new  trial. 

The  following  report  appeared  in  the  Age  newspaper  of 
the  same  date  : — 

DR.  VAN  HEMERT’S  CASE. 

A special  meeting  of  the  Medical  Society  of  Victoria  was  held  in 
the  Royal  Society’s  hall  last  evening,  for  the  purpose  of  expressing 
an  opinion  upon  the  verdict  in  the  late  case  of  Turner  v.  Van 
Hemert,  where  the  plaintiff  recovered  £'230  damages  for  alleged 
negligence  on  the  part  of  the  defendant  as  a medical  practitioner. 
Thirty-three  medical  men  attended  the  meeting,  the  most  prominent 
members  of  the  profession  being  Drs.  Halford,  Tracy,  L.  J.  Martin, 
Knaggs,  Jonasson,  Wilkins,  Black,  Girdlestone,  Wooldridge,  Gillbee, 
Neild,  Rudall,  Blair,  Lilienfeld,  Barker,  Ford,  and  Gray.  Professor 
Halford  having  been  called  to  the  chair,  briefly  explained  the 
circumstances  under  which  the  meeting  was  called.  The  charge 
against  Mr.  Van  Hemert  had  been  that  he  failed  to  discover  a 
fracture  of  Mrs.  Turner’s  thigh-bone,  in  consequence  of  which  the 
fracture  did  not  receive  proper  treatment,  and  she  suffered  irre- 
parable injury.  The  case  was  tried  before  a civil  jury,  and  several 
surgeons  of  high  standing  in  the  profession  were  called  for  the 
defence,  as  experts ; but  inasmuch  as  none  of  them  had  attended 
the  woman,  their  evidence  was  rejected,  notwithstanding  that  they 
concurred  in  the  opinion  that  it  was  impossible  for  injury  to  have 
been  sustained  by  Mrs.  Turner  through  the  treatment  of  Mr.  Van 
Hemert,  and  that  Mr.  Van  Hemert  was  chargeable  with  no  neglect 
in  failing  to  discover  the  fracture.  He  believed  that  almost  the 
whole  medical  profession  would  concur  in  the  scientific  evidence 
then  given,  and  exonerate  Mr.  Van  Hemert.  Dr.  Gillbee  moved, 
and  Dr.  Wooldridge  seconded,  a resolution  to  the  effect  that,  in  the 
opinion  of  the  meeting,  the  verdict  given  was  unjust,  and  that  no 
neglect  was  chargeable  to  Mr.  Van  Hemert.  Dr.  Girdlestone 
suggested  that  a special  committee  be  appointed  to  make  a searching 
inquiry  into  the  matter,  and  bring  up  a report  for  adoption.  He 
was,  however,  convinced  that  the  fuller  the  inquiry  the  more  com- 
pletely would  Mr.  Van  Hemert  be  justified.  Dr.  Tracy  thought 
there  was  no  necessity  for  referring  the  case  to  a committee.  He 
did  not  believe  a doubt  existed  in  the  mind  of  any  medical  man 
present  about  it,  and  he  hoped  that  resolutions  exonerating  Mr.  Van 
Hemert  would  be  passed  by  this  meeting.  Dr.  Girdlestone  did  not 
press  his  suggestion,  and  the  motion  before  the  meeting  was  carried 
unanimously  on  being  put.  This  was  followed  by  another  resolu- 
tion, also  carried  unanimously,  expressing  regret  that  the  bench  of 
judges  had  not  allowed  a new  trial  in  the  case.  Dr.  Robertson,  of 
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St.  Kilda,  placed  the  meeting  in  possession  of  a remarkable  piece  of 
information.  He  said  that  he  had  been  called  in  to  attend  Mrs. 
Turner  for  an  affection  of  the  chest,  and  was  asked  to  give  an 
opinion  on  the  thigh  fracture.  Ascertaining  that  Dr.  Crooke  was 
her  regular  medical  attendant,  he  refused  to  give  the  opinion  ; but 
he  learned  that  the  woman  had  been  in  the  habit  of  taking  off 
and  putting  on,  at  her  own  convenience'’,  the  bandages  applied  by 
Dr.  Van  Hemert.  He  was  also  informed  that  a medical  gentleman 
had  told  her  she  had  a capital  case  against  Dr.  Van  Hemert,  and 
had  even  put  her  in  the  way  of  obtaining  a lawyer.  Dr.  Robertson 
went  on  to  say  that  he  informed  Dr.  Van  Hemert  of  the  evidence 
he  could  give,  but  that  gentleman  made  the  oversight  of  not 
summoning  him  as  a witness,  or  informing  him  when  the  trial  would 
tahe  place.  Dr.  Martin  moved  that  a committee  be  appointed  from 
this  meeting,  for  the  purpose  of  starting  a subscription  to  reimburse 
Dr.  Van  Hemert  for  the  money  he  had  been  out  of  pocket  over  the 
affair.  Altogether  he  believed  it  came  to  =£700.  All  the  members 
of  the  profession  would,  he  thought,  join  in  this  movement,  sinking 
their  other  differences.  Dr.  Van  Hemert’s  case  might  just  as  well 
have  been  that  of  any  one  of  them.  The  motion  was  unanimously 
agreed  to,  and  a committee  appointed,  with  power  to  a^ld  to  their 
number,  for  the  purpose  of  collecting  subscriptions,  and  further  to 
take  steps  in  summoning  a general  meeting  of  the  medical  profession 
to  consider  the  case.  Dr.  Gray  handed  in  a cheque  of  £ 5 from 
Dr.  Thomson,  which  that  gentleman  forwarded  in  a note  as  a mite 
towards  Dr.  Van  Hemert’s  expenses,  should  a subscription  be  com- 
menced. This  was  received  with  special  applause.  Dr.  Knaggs 
having  been  appointed  hon.  treasurer  pro  term.,  the  proceedings 
terminated. 

The  following  article  is  from  the  Prahran  Telegraph, 
December  9 : — 

TURNER  V.  VAN  HEMERT. 

Without  waiting  for  the  result  of  the  meeting  of  the  Medical  Society 
held  last  eveningin  connexion  with  the  above  case — and  which  we  think 
we  can  pretty  safely  predicate — we  venture  to  believe  there  is  already 
sufficient  evidence  on  which  to  warrant  the  expression  of  an  opinion 
upon  it.  Beyond  that  given  at  the  trial,  there  have  been  a host  of 
articles  and  letters  in  the  daily  journals  touching  upon  it  ; and  as 
among  the  latter  there  are  contributions  from  the  plaintiff,  the 
defendant,  and  one  (Mr.  Crooke)  of  the  two  surgeons  who 
condemned  Dr.  Van  Hemert,  it  seems  scarcely  possible  that  much 
more  that  is  new  will  be  forthcoming.  Reviewing  then  what  is 
before  us,  and  bringing  to  bear  upon  it  such  discriminatory  power 
as  we  have  been  blessed  with,  we  cannot  help  arriving  at  the  con- 
clusion that  Dr.  Van  Hemert  has  suffered  a great  injustice.  We 
felt  this  when  we  first  read  the  evidence  given  at  the  trial,  as 
published  in  the  daily  papers,  but  refrained  from  saying  so  in  the 
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belief  that  there  must  have  been  something  in  it  which  the  pub- 
lished reports  failed  to  convey.  Subsequent  inquiry,  however, 
convinces  us  that  this  was  not  the  case.  Thus  our  wonder  increases, 
for  how  any  sane  jury  could  have  arrived  at  such  a conclusion  on 
such  evidence  seems  inexplicable,  unless  we  bear  in  mind  that 
Victorian  juries — and  judges  to — have  shown  a special  aptitude  of  late 
for  setting  themselves  in  opposition  to  public  opinion.  The  only 
evidence  against  Dr.  Van  Hemert  was  that  of  Drs.  Crooke  and  Beaney 
— two  Ishmaels  in  the  profession,  let  it  be  borne  in  mind — while  a 
number  of  surgeons  bore  testimony  that  he  did  all  he  could  be 
expected  to  do  in  such  a case,  which  is  generally  admitted  to  be  a 
difficult  one.  Is  it  fair  that  the  testimony  of  two  men  should  be 
taken  against  twenty  ? We  think  not ; and  we  are  inclined  to  go 
with  the  majority — not  because  it  is  majority,  but  because  it  appears 
to  have  sense  and  reason  on  its  side.  We  believe  the  fracture  was 
not  completed  until  the  night  when  Mrs.  Turner  felt  her  thigh  crack 
on  turning  over  in  bed  ; and  we  further  believe  that  neither 
Dr.  Crooke  nor  Dr.  Beaney  would  have  discovered  one  if  they  had 
been  called  in  a day  or  two  earlier  than  they  were.  They  were  able 
to  find  out  what  Dr.  Van  Hemert  could  not,  simply  because  it  had 
occurred  between  his  last  examination  and  their  first.  And  then 
because  he  (Dr.  Van  Hemert)  was  naturally  annoyed  at  being  super- 
seded by  Dr.  Crooke,  and  refused  to  meet  that  gentleman  in 
consultation,  the  latter  allows  his  confessedly  hasty  temper  to  get  the 
better  of  him,  and  expresses  himself  in  language  which  it  seems  to 
us  suggested  to  Mrs.  Turner  the  bringing  of  her  action.  We  trust, 
should  Dr.  Crooke  ever  find  himself  in  a similar  professional  pre- 
dicament, he  may  not  have  similar  treatment  dealt  out  to  him — but 
only  because  we  believe  it  is  a Christian  duty  to  render  good  for 
evil.  That  the  mistake  made  by  the  judge  and  jury  should  be 
backed  up  by  the  Full  Court  is  as  annoying  as  it  is  provoking. 
There  ought  to  have  been  a new  trial  granted,  and  that  there  was 
not  is  a miserable  miscarriage  of  justice.  It  is  useless  to  speculate 
on  the  why  of  this  refusal.  It  may  be  that  our  judicial  magnates 
believe  the  bench  ought  to  be,  like  Caesar’s  wife,  above  suspicion  ; 
and,  so  far  as  they  can,  determine  to  make  it  so,  by  refusing  any 
revision  of  its  decisions  where  public  opinion  has  been  strongly 
expressed  against  them.  A few  more  such  cases  as  this  one,  and 
that  known  as  the  Oakleigh  scandal  case,  and  justice,  as  administered 
in  our  law  courts,  will  come  to  be  looked  upon  as  “ a mockery,  a 
delusion,  and  a snare.” 

We  are  glad  to  learn  that  steps  are  being  taken  in  St.  Kilda  to 
express  sympathy  with  Dr.  Van  Hemert ; and  we  trust  that,  in  con- 
junction with  general  public  opinion,  it  will  eventuate  in  reimbursing 
him  for  his  money  loss,  and  also  showing  him  that  in  this  case,  at 
least  his  professional  reputation  has  not  suffered  from  the  onslaught 
made  upon  it. 
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The  following  is  from  the  St.  Kilda  Advertiser,  Dec.  14: — 

THE  VAN  HEMERT  CASE. 

The  last  act  of  this  little  melodrama  has  been  played  out  in  the 
full  and  ample  vindication  of  Mr.  Van  Hemert’s  professional  charac- 
ter by  his  brother  professionals,  and  they  are  determined  not  to 
let  him,  in  spite  of  the  verdict,  be  the  holocaust  of  ignorance,  preju- 
dice, or  what,  in  these  days  of  newspaper  libel  actions,  we  do  not 
care  to  find  a name  for.  We  shall  not  attempt  to  disclose  the  wire 
pulling  that  induced  the  action  of  the  marionettes.  Even  Sir 
Redmond  Barry  (who  offered  an  ex  cathedra  and  somewhat  ex  parte. 
opinion,  which  probably  no  medical  authority  would  endorse),  or 
Sir  Something  Nicholson  (one  of  the  jury),  must  now,  we  should 
imagine,  admit  the  case  to  have  been  a “ miscarriage  of  justice,”  as 
several  members  of  the  profession  at  their  meeting  the  other  evening 
at  the  Mechanics’  Institute  temperately  described  it.  We  say  this 
because  we  are  fully  supported  in  our  view  by  previous  knowledge 
of  its  merits,  together  with  the  statement  of  Mr.  James,  who,  as  a 
witness  at  the  trial,  said  “ he  had  endeavoured  as  much  as  possible 
“ to  point  out  to  the  jury  that  in  this  case  it  was  not  the  surgeon 
“ that  was  at  fault,  but — so  to  say — nature  herself.  A surgeon  had 
“ always  to  follow  nature  in  every  possible  way,  and  he  had  striven  to 
“ convey  to  the  Court  that  it  was  nature  that  had  failed  to  do  what 
“ was  asked  of  her,  and  not  that  the  surgeon  was  to  blame.  It  was 
“ therefore  unfair  that  a medical  man  should  have  to  pay  damages 
“ for  not  repairing  what  nature  alone  could  repair,  and  which  in  this 
“ instance  she  did  not  repair.  We  are  also  further  borne  out  in  our 
ideas  by  the  admission  of  Dr.  Beaney,  who  may  be  accepted  as  a 
witness  hostile  to  Mr.  Van  Hemert,  who  stated  “ When  subpoenaed 
on  behalf  of  the  plaintiff,  it  was  with  the  greatest  reluctance  that  I 
“ attended,  as  my  opinions  (with  the  exception  of  the  time  at  which 
“ the  fracture  occurred)  were  entirely  in  accordance  with  those  of  the 
“ defendant.  In  giving  my  evidence  I explained  the  difficulty  that 
“ sometimes  occurred  in  detecting  such  fractures,  and  the  lameness 
“ which  almost  invariably  follows  them  when  they  occur  in  persons 
“ of  advanced  life.  It  was,  therefore,  with  no  small  amount  of  sur- 
“ prise  that  I learned  the  result  of  the  action,  and  the  construction 
“ that  had  been  put  upon  my  evidence.” 

We  do  not  see  what  can  be  done  now.  Mrs.  Turner  has  got  her 
money — may  she  live  long  to  enjoy  it — and  other  parties  have  got 
their  “ satisfaction,”  which,  we  suppose,  few  will  envy,  but  we  fear 
that  this  gratification  of  some  few  persons  may  have  a most  chilling 
effect  upon  the  generous  medical  practitioner  who  has  hitherto  used 
his  skill  in  an  emergency  equally  and  as  earnestly  for  Lazarus  as  for 
Dives,  and  professional  men,  with  a £360  verdict  and  costs  possibly 
looming  in  the  future,  may  hesitate  when  called  to  suffering 
humanity,  and  insist  upon  a bond  of  indemnity  being  executed 
before  they  proceed  to  diagnose  the  case  and  relieve  the  sufferer. 
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We  by  no  means  look  upon  the  several  meetings  which  have 
resulted  in  the  full  and  perfect  vindication  of  Mr.  Van  Hemert’s  pro- 
fessional character  as  merely  arising  from  esprit  de  corps,  but  as  from 
a sense  of  the  rights  of  justice  towards  a man  who  had  by  “ circum- 
stances ” been  foully  wronged.  The  gentlemen,  setting  aside  pro- 
fessional rivalry,  met  together  to  vindicate,  not  a brother  professional 
in  particular,  but  an  individual  who  had  suffered  wrongfully. 

We  sincerely  trust  that  the  medical  body  will  not  allow  this  case 
to  overweigh  their  generous  philanthropy  and  thus  deprive  the  poor 
and  needy  of  their  valuable  and — all  honour  to  them— gratuitous 
assistance,  as  they  may  depend  such  another  verdict  is  not  likely  to 
be  soon  recorded  in  our  law  reports.  It  is  not  for  us  as  British  sub- 
jects to  do  aught,  as  Dr.  Tracy  said  the  other  evening,  than  to  bow 
to  any  decision  of  the  tribunals  of  our  country,  but  with  the  refusal 
of  their  Honors,  sitting  in  banco,  to  grant  a new  trial  in  this 
extraordinary  case,  in  which,  probably  the  result  would  have  been 
different  had  the  true  facts  been  disclosed,  we  can  only  say  with 
Macbeth — 

“ Can  such  things  be, 

“ And  overcome  us  like  a summer’s  cloud, 

“ Without  our  special  wonder  ? ” 

We,  however,  have  only  to  congratulate  our  townsman  on  the 
deliverance,  in  a professional  sense,  which  his  fellow  practitioners 
have  accorded  him,  and  to  offer  the  profession  generally  our  com- 
pliments on  the  manly  and  dignified  stand  they  have  taken  in  this 
matter. 

This  article  from  the  Medical  Gazette  includes  several 
paragraphs  excised  by  the  editor,  to  spare  and  be  lenient 
with  his  friend.  In  such  a matter,  a journalist  should  be 
without  fear  or  favour,  remembering  that  it  is  truth  alone 
and  not  friendship  that  sustains  the  impartial  journalist. 

The  decision  in  the  recent  action  of  Turner  v.  Van  Hemert,  much 
concerns  every  member  of  the  medical  profession.  Not  merely  as  a 
sentiment  is  sympathy  touched,  but  as  a warning  of  imminent  peril 
to  himself,  the  result  affects  every  surgeon  in  his  relations  to  other 
surgeons,  to  the  public,  amongst  whom  he  day  and  night  discharges 
limb  and  life  saving  duty,  and  to  the  law  courts,  where  he  is  often 
compelled,  at  harm  to  himself,  to  settle  other  people’s  disputes. 
The  surgical  interest  of  the  case  is  of  the  meagrest,  the  social 
bearings  of  the  trial  great.  It  is  difficult  to  say  whether  the 
conduct  of  one  of  the  surgical  litigants,  or  the  gratuitous,  because 
wholly  irrelevant,  interpellations  of  the  judge  is  the  more  repre- 
hensible. When  a solemn  judge  flings  general  imputations,  that 
swerve  and  damage  a case,  he  should  be  mindful  lest  he  subserve 
sinister  ends  by  committing  the  faults  he  censures.  The  maligned 
profession  may  freely  accept  judicial  rebuke  in  as  far  as  it  is  deserved 
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of  individuals,  and  in  appreciating  ti  e reproof,  venture  a word  of 
admonition  in  return  ; with  this  difference,  that  the  particular 
wherein  his  Honor  failed  to  explain  a discrepancy,  expose  a blunder, 
or  reach  a delinquent,  might  easily  be  detected  in  the  sources  of 
his  own  errors. 

An  elderly  female,  whose  age  ranges  from  50  to  70  years,  accord- 
ing to  the  flexible  purposes  of  the  lawyers — 50  proving  less,  70 
more  liability  to  a particular  injury — is  tripped  by  a dog,  and  falling, 
hurts  a limb.  She  is  taken  home  and  a surgeon  sent  for,  who  comes 
at  once.  This  accident  happened  on  the  11th  of  October,  at  ten  at 
night.  On  examination  of  the  injuries  there  was  no  sign  of  fracture. 
As  pain  in  the  groin  was  complained  of,  the  thigh  was  carefully  tried 
by  rotation,  flexion,  and  extension  ; but  neither  shortening,  eversion 
of  foot,  nor  crepitus  at  the  neck  of  the  thigh  bone  denoted  fracture. 
The  patient  being  thin  and  spare,  had  this  injury  existed,  so  likely 
to  occur  in  one  far  advanced  in  life,  there  could  have  been  no 
difficulty  in  detecting  it,  as  is  clearly  shown  by  the  ease  with  which 
it  was  found  when  it  did  occur.  There  was  a bruise  the  size  of  an 
inverted  coffee  cup  at  the  knee,  the  chief  seat  of  pain.  The  treat- 
ment consisted  in  leeching,  fomenting,  and  resting  the  limb  in  an 
easy  posture,  all  with  relief.  The  surgeon  visited  his  patient 
regularly,  diligently,  and  often  during  five  weeks,  frequently  re- 
examining for,  but  never  finding,  any  sign  of  fracture,  doing  so  to 
satisfy  his  patient’s  fears  about  a broken  bone. 

On  the  morning  of  the  15th  November,  at  the  usual  visit,  the 
patient  iuformed  the  surgeon  that  “ On  turning  in  bed  during  the 
night  her  thigh  gave  a sudden  crack,  which  greatly  alarmed  her.” 
On  examination  the  limb  was  found  shortened,  and  the  foot 
everted  ; and  on  extension  and  rotation  being  made,  crepitus  was 
distinctly  perceived  at  the  neck  of  the  thigh  bone.  The  signs  of 
fracture  were  now  very  evident.  Is  there  a surgeon  in  the  world, 
not  excepting  the  patient’s  latest  surgical  adviser  himself,  who  can 
possibly  have  the  least  hesitation  in  declaring  what  had  then  taken 
place  ? Is  not  turning  in  bed  a specially  frequent  cause  of  spon- 
taneous intracapsular  fracture  of  the  neck  of  the  femur  in  aged 
females  1 Was  it  not  the  sole  cause  in  this  case  1 The  bone  is 
naturally  of  a light,  loose,  spongy  or  cancellated  texture,  and  the 
neck  in  early  life  projects  from  the  shaft  at  an  oblique  angle.  As 
age  advances  towards  the  grand  climacteric,  this  obliquity  gradually 
alters  with  the  lessening  stature  to  a transverse  position  ; and  as  the 
thin  walls  of  the  bony  cells  get  thinner  by  normal  physiological 
changes,  the  partially  wasted  osseous  matter  is  replaced  by  a thin 
oil.  Hence,  while  the  sight  is  growing  dim  and  the  senses  less  acute; 
as  the  white  ring  forms  round  the  eye,  and  the  dew-lap  withers,  the 
neck  of  the  thigh-bone  becomes  fragile,  and  Mrs.  Turner’s  was  no 
exception  to  the  lot  of  humanity.  It  is  true  that  some  deny  the 
altered  shape  in  all  cases  ; but  no  one  doubts  the  senile  atrophy. 

On  the  15th  of  November  the  snap  in  the  bone  was  felt,  and  the 
fracture  was  forthwith  discovered.  The  broken  limb  was  placed 
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in  a proper  splint,  but  a restless  patient  would  undo  the  bandages. 
For  this  apparatus  a less  irritating  method  was  resorted  to,  and  the 
fittest  modifications  of  different  plans  adopted,  but  all  to  no  purpose 
in  satisfying  a patient  who  thinks  the  fracture  ought  to  have  been 
found  out  sooner  ; that  is,  before  it  happened.  Four  days  after- 
wards, as  the  surgeon  was  about  to  pay  his  ordinary  visit  he  received 
intimation  that  his  patient  “ declined  his  further  attentions.”  She 
abruptly  “ dismissed  ” him  as  the  phrase  runs.  “ She  dismissed 
him  and  called  another  surgeon.”  And  why  should  she  not  “ dis- 
miss ” her  surgeon  as  summarily  as  she  would  her  scullion  ? Is  not 
the  good  example  set  her  every  day  in  the  humours  and  caprices  of 
her  betters  ? What  are  a surgeon’s  feelings  to  the  man  or  woman 
to-day,  whose  life  was  saved  by  his  skill  yesterday  1 The  metier  is 
hired  by  the  job,  and,  paid  or  not,  is  “dismissed”  when  it  is  done, 
or  sooner  if  necessary.  The  immediate  cause  of  the  peremptory  order 
on  this  occasion  was  the  no  uncommon  one  of  the  visit  of  another 
surgeon,  who  would  not  undertake  the  case  until  formal  notice  of 
“ dismissal  ” was  sent  to  the  superseded.  It  is  material  to  notice 
this  little  punctilio,  because  of  the  censure  freely  passed  upon  Mr. 
Van  Hemert  for  alleged  violation  of  medical  etiquette  in  refusing  to 
meet  Mr.  Crooke  in  consultation.  The  refusal  was  long  subsequent, 
and  only  when  consultation  would  have  been  a sham.  The 
“ consultation  ” declined  was  an  intimation,  a month  after  the 
dismissal,  that  the  new  apparatus  would  that  day  be  removed,  and 
Mr.  Yan  Hemert  could  come  and  see  it  taken  off. 

On  learning  that  Mr.  Crooke  was  visiting  the  patient,  and  hav- 
ing had  notice  of  an  action  for  damages  for  mal-practice,  Mr.  Yan 
Hemert  wrote  requesting  an  interview  with  Mr.  Crooke,  and,  in  com- 
pany of  a medical  friend,  investigate  the  realities  of  the  case-;  in 
reply  to  which  fair  and  reasonable  proposal,  Mr.  Crooke  wrote  back 
on  December  2nd  : — 

“ I read  your  note  of  the  29th  November  to  Mrs.  Turner  on  the 
following  morning,  she  refuses  to  delay  the  application  of  the 
apparatus  I had  prepared  for  her  injured  limb  until  the  meeting  of 
medical  men,  as  requested  in  your  note,  could  be  held  ; but  she  has 
consented  to  allow  you  and  your  medical  friends  to  examine  the 
limb  when  next  I remove  the  splint,  when  I have  no  doubt  the 
evidences  of  the  fracture  will  be  as  palpable  as  they  are  at  present.” 

If  those  evidences  were  to  continue  thus  palpable,  the  limb  and 
the  apparatus  might  as  well  have  been  let  alone,  as  suggested  by 
Judge  Williams.  Half-a-day’s  delay  could  have  done  no  harm, 
and  would  have  given  the  accused  an  opportunity  of  vindicating 
himself  at  the  outset.  Accused  by  a brother  surgeon  of  mal-practice, 
and  refused  by  him  a hearing  in  self-defence ! What  are  things  drift- 
ing to  1 To  be  accused  of  a social  crime,  or  of  any  crime,  is  in  this 
community,  to  be  already  condemned  for  it.  Touch  a man’s  character, 
and  the  dent  of  the  detracting  finger  abides.  Where  life  is  fast,  and 
all  things  prompt,  prejudging  facilitates  the  subsequent  formalities 
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of  judgment.  Hence  accusation  is  prima  facie  evidence  of  guilt, 
and  Mr.  Van  Hemert’s  plight  is  no  exception  to  a widely  prevalent 
habit. 

Four  weeks  afterwards,  on  the  30th  of  December,  Mr.  Crooke 
wrote  to  Mr.  Van  Hemert  : — 

“Sir, — I will  visit  Mrs.  Turner  at  4 p.m.  this  afternoon,  and, 
assisted  by  Mr.  Beaney,  will  remove  the  splints.  1 give  you  this 
notice  in  the  event  of  your  wishing  to  be  present  either  alone  or 
accompanied  by  medical  friends.” 

To  which  curt  note,  Mr.  Van  Hemert  judiciously  replies  : — 
“ You  have  delayed  this  meeting  so  long  that  I cannot  see  the  use 
now  of  any  meeting.  If  you  had  allowed  it  when  I asked  you,  it 
might  have  been  of  use.” 

Thus,  then,  stands  the  case  : — Mr.  Van  Hemert  is  in  attendance. 
Mr  Crooke  visits  the  patient,  but  refuses  to  act  until  his  predecessor 
is  formally  “ dismissed.”  The  rejected  surgeon  has  notice  of  an 
action  at  law,  asks  an  explanatory  interview,  which  is  granted,  but 
deferred  for  a month,  and  then  only  to  be  present  when  splints  are 
removed  ; to  which  gracious  condescension  and  cruel  delay  he  justly 
demurs,  and,  with  injustice,  heaped  on  insult,  he  is  condemned 
before  his  peers  “ because  he  refused  a consultation.”  This  is  what 
might  be  called  in  pictorial  Arabic  a lie  with  a halo  round  it. 

But  there  was  another  interview  which  furnishes  a clue  to  the 
motive  for  those  refusals.  On  receiving  the  notice  of  the  law 
action,  Mr.  Van  Hemert  wTaited  upon  his  former  patient,  partly  to 
protest,  and  partly  to  obtain  some  explanation  of  the  unheard-of 
proceeding,  when  he  was  accosted  by  her  in  these  significant  words  : 

“ Mr.  Crooke  has  been  to  see  me.  Money  makes  the  mare  to  go. 
You  can’t  turn  insolvent  (apparently  in  contradistinction  to  some 
imaginary  personage  who  could  afford  that  luxury).  We  have  heard 
all  about  you.  We  will  have  another  action  against  Mr.  Gaunt,  the 
owner  of  the  dog  which  caused  the  accident.”  These  mysterious 
hints,  being  interpreted,  could  only  mean  that  he  whom  she 
addressed  was  not  one  of  those  facile  men  who,  bankrupt  in 
character,  turn  fraudulent  insolvents  to  evade  any  sort  of  debt. 
This,  and  nothing  else,  could  signify  that  singular  speech. 

Is  it  now  any  wonder  that  Mr.  Van  Hemert  was  served  with  a 
writ  ? Did  the  patient  contemplate  that  from  the  fii'st  visit  of 
Mr.  Crooke?  Was  it  spontaneous  or  prompted  ? It  was  a terribly 
retributive  expression,  that  of  the  old  woman’s,  as  if  the  very 
Nemesis  of  revenge  incited  her  to  punish  beforehand  the  inciter  of 
the  wickedness  she  meditated. 

Little  wonder  is  it,  that,  when  Mr.  Van  Hemert  was  blandly 
invited  to  swallow  a “ Gresson  Pill  ” he  grew  sick.  At  the  drench- 
ing his  gorge  chokes.  No  homoeopathic  globule  is  it  either,  of  the 
500th  dilution,  at  which  no  man  need  grin,  but  a ponderable  drastic 
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bolus,  strong  enough  to  force  the  gravest  to  make  wry  faces. 
“ Gresson  ” physic  is  not  put  up  in  infinitesimals,  nor  are  its  baneful 
effects  easily  cured  by  the  vis  legis-doctor  natures. 

The  surgical  evidence  adduced  in  court  on  behalf  of  the  plaintiff 
was  of  the  most  astounding  description.  Two  things  had  to  be 
proved,  or  in  some  way  made  appear  to  be  proven  : — The  existence 
of  fracture  ; and,  that  that  fracture  was  not  recent,  but  of  long 
standing.  In  no  other  way  could  they  incriminate  Mr.  Van  Hemert. 
In  other  words,  it  must  be  proved  that  the  injury  had  been  caused 
by  the  dog  trip  fall.  Hence,  likewise,  the  motive  for  making  the 
patient  only  50  years  old  instead  of  7 0,  to  show  greater  violence 
required  to  break  the  bone  at  the  younger  age  than  at  the  older. 
The  first  point,  fracture,  was  made  out  by  crepitation  ; the  second, 
its  old  date,  by  shortening  with  adhesions.  On  the  22nd  of  Novem- 
ber, seven  days  after  the  fracture  was  first  found  by  Mr.  Van  Hemert, 
the  patient  was  placed  under  the  influence  of  chloroform  and  exam- 
ined by  Mr.  Crooke,  assisted  by  Mr.  Beaney.  These  two  surgeons 
then  found,  according  to  their  testimony,  crepitus  distinctly  at  the 
neck  of  the  bone,  and  that  the  thigh  could  not  be  brought  to  its  full 
length,  owing  to  ligamentous  or  other  adventitious  union.  They 
could  not  extend  the  limb  because  of  old  adhesions,  and  yet  they 
distinctly  felt,  if  they  did  not  also  hear,  crepitation  ! This  creptus 
proved  to  their  perfect  satisfaction  an  existing  fracture,  ununited ; 
and  that  the  old  adhesions  uniting  the  fracture  proved  it  to  be  of 
old  standing  ! Could  there  possibly  be  two  more  exactly  self-con- 
futing surgical  propositions  1 They  prove  just  a trifle  two  much 
for  the  credibility  of  attestors.  If  the  limb  was  “ considerably 
shortened,”  and  could  not  be  fully  extended,  the  fractured  surface  of 
the  shaft  must  have  been  pulled  by  muscular  contractions  back 
and  away  from  the  fractured  surface  of  the  fragment  of  the  head  of 
the  bone  still  remaining  in  the  socket,  the  two  fractured  surfaces 
could  not  therefore  have  been  brought  into  apposition,  without  which 
there  could  not  possibly  be  crepitus.  This  is  self-evident.  A 
student  before  his  college  for  the  second  year  would  get  turned 
back  for  making  such  a stupid  statement.  No  wonder  that  it 
puzzled  the  judge,  and  made  the  jury  rub  their  noses.  The  tail  of 
Mr.  Ireland’s  eye  never  twinkled  so  brightly.  One  of  two  things 
averred  may  have  been  true  • it  is  physically  impossible  that  both 
could  be.  This  surely  cannot  be  in  the  usual  style  of  Mr.  Beaney’s 
masterly  surgery  of  incurables  ? Why  was  not  the  absurdity  set 
more  fully  before  the  judge  1 or,  why  did  not  he,  so  quick  of  percep- 
tion, himself  detect  the  solecism  1 As  crepitus  was  distinctly  felt 
by  all  the  surgeons  who  examined  the  case,  bv  Mr.  Crooke  and 
Mr.  Beaney,  as  well  as  by  Mr.  Van  Hemert,  within  a few  days  of 
one  another,  and  immediately  after  the  snapping  on  the  morning 
of  the  15th  of  November,  there  is  every  reason  to  conclude  that 
it  was  recent  on  that  date.  In  this  discovery  of  crepitus  all  agree. 
But  Mr.  Van  Hemert  extended  the  limb  to  its  full  length,  showing 
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there  were  no  adhesions  then,  and  they  could  not  have  grown  in 
three  days.  The  adhesions  and  the  crepitus  were  simultaneously 
impossible,  and  these  anachronistics  clearly  elucidate  the  true 
history  of  the  case,  against  the  version  of  it  told  by  plaintiff’s 
surgical  witnesses. 

It  is  scarce  necessary  to  remind  medical  readers  of  the  proba- 
bilities of  this  case,  in  one  of  the  commonest  causes  of  spontaneous 
fracture  in  old  age.  Set  down  at  50,  his  Honor  could  not  refrain 
from  expatiating  on  the  wonderful  alacrity  of  so  old  a woman.  Had 
she  been  a centenarian  he  hardly  could  be  more  pathetic.  Yet  with 
all  her  activity  nature’s  ways  were  not  delayed.  Fatty  degeneration 
is  a normal  process  as  “ we  ripe  and  ripe,  and  rot  and  rot,”  even 
should  we  thereby  hang  a tale.  This  poor  old  la4y,  in  pain  from  a 
severe  inj  ury,  lies  in  bed,  and  lying  mostly  on  her  back  turns  with  a 
jerk  while  half  asleep,  and  suddenly  cracks  the  brittle  bone  case  of 
the  frail  neck  of  the  thigh-bone,  in  a way  it  has  been  broken 
thousands  of  times  before,  and  will  break  thousands  of  times  more, 
while  human  bone  is  subject  to  the  forces  of  decay ; the  surgeon  is 
blamed  for  nature’s  fault,  or  for  not  discovering  an  injury  a month 
before  it  occurred  ; and  the  balance  of  justice  is  held  by  legal  cob- 
webs of  the  brain  because  the  scales  do  not  fall  before  judicial 
insight. 

His  Honor  observed  that  surely  some  means  were  available  for 
detecting  fracture,  and  dwelt  on  the  advanced  means  of  a refined 
science  of  diagnosis.  But  he  touched  not  on  that  illusory  faculty 
which  discovers  injuries  before  they  exist.  Mr.  Van  Hemert  ex- 
hausted all  the  best  known  means  of  testing  for  the  presence  or 
absence  of  fracture,  over  and  over  again,  always  with  negative 
results.  What  could  surgeon  do  more  1 This  very  plea  of  a refined 
diagnosis,  which  should  have  cleared  defendant’s  skill,  as  it  clears 
it  before  a better  court  for  trying  such  an  issue — the  universal  jury 
of  intelligent  surgeons — was  hypothetically  turned  to  its  condemna- 
tion. Every  allowance  should  be  made  for  the  sore  trial  to  temper 
of  medical  experts  cross-swearing  one  another,  as  doctors,  like  all 
other  sorts  of  experts,  too  often  swear  ; but  these  unseemly  draw- 
backs to  our  mode  of  judicature  need  not  be  aggravated  to  a de- 
fendant’s detriment  by  the  bench  excruciating  itself.  It  evidently 
assumed  the  existence  of  the  fracture  from  the  moment  of  the  dog- 
trip,  and  all  through,  arguing  to  the  foregone,  prejudiced  the  conclu- 
sion. There  was  the  gist  of  the  case.  This  is  the  point  on  which 
the  whole  matter  rests,  with  a nice  poise:  If  the  injury  existed 
from  that  fall,  was  the  skill  defective  1 But  did  it  1 The  evidence 
of  Mr.  Crooke  and  of  Mr.  Beaney  does  not  prove  that  it  did.  Their 
opinion  is  not  sustained  by  their  own  facts.  These  facts  are,  on  the 
contrary,  destructive  of  their  theory.  They  are  a brace  of  neutrals. 
Their  one  fact  cancels  their  other  fact.  Their  crepitation  tears  up 
their  old  adhesions,  and  leaves  their  opinion  a nullity. 

Mr.  Higinbotham  laboured  hard  to  form  a new  puzzle  out  of  the 
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very  simple  case  he  had  to  deal  with.  He  vied  with  the  bench  in 
straw-splitting.  He  seemed  rehearsing  the  grave-digging  logician. 
“ If  the  fracture  was  from  the  first,  it  was  excusable  to  fail 
in  finding  it  Even  if  it  did,  the  best  practice  was  adopted.  If 
impacted,  it  was  only  completed  when  found.  If  it  did  not  occur 
till  the  last,  there  was  no  lack  of  skill.”  As  in  a mixed  prescription, 
many  arrows  are  shot  off,  that  one  may  perchance  to  hit.  But  surely 
the  advocate  knows  best  when  an  explanation  implies  confession, 
and  when  there  is  no  need  of  either,  as  in  this  case.  This  balancing 
and  refining  of  probabilities  only  augmented  his  Honor’s  formidable 
“ whole  host  of  dilemmas.”  Oh,  for  a little  of  the  simplicity  and 
precision  of  exact  knowledge  for  use  of  the  bench  in  such  cases  ! 

His  Honor’s  dialectic  was  refined  in  striving  to  make  clear  to  the 
bewildered  juror  these  conflicting  pros  and  cons.  He  polished 
diagnostics  and  analysed  averments,  but  cleared  not  a whit  the 
mystery.  The  lucid  exposition  was  as  pellucid  as  an  expounding 
of  metaphysics — one  man  explaining  to  another  what  he  did  not 
himself  understand.  Yet  it  is  less  his  fault  than  a consequence  of 
a faulty  system.  The  bench  should  not  try  such  causes  without 
help  of  an  assessor  to  note  the  difference  between  surgical  facts 
and  surgeon’s  opinions.  This  is  the  great  desideratum,  and  the 
sooner  government  supplies  it,  the  quicker  will  justice  be  meted.  It 
is  impossible  for  laymen  to  clearly  apprehend  the  niceties  of 
diagnostics.  These  failures  arose  from  this  defect.  Yet,  although 
the  plaintiff’s  surgical  evidence  proved  too  much,  the  adroitness 
of  her  counsel  retrieved  the  position. 

It  would  be  ungenerous  to  pass  too  severe  reflections  on  the  judge 
who  so  carefully  tried  the  case.  Of  the  whole  bench,  he  is,  perhaps, 
least  of  all  influenced  by  bias  arising  from  idiosyncracy.  He  is  no 
way  pretentiously  pompous,  is  free  from  distorting  acerbities, 
without  misanthropic  morosenesss,  or  philanthropic  foible.  Pains- 
taking, clear  in  perception,  quick  in  apprehension,  logical,  he  is 
impartiality  itself.  But  even  to  the  wisest  and  most  recondite  the 
maxim  applies,  ne  sutor  ultra  crepidam  ; and  surgery  may  be  the 
one  branch  of  knowledge  a little  of  which  he  does  not  understand. 
Skill  in  surgery  is  not  got  by  hearsay.  The  grating,  misdescribed 
and  reiterated,  as  if  it  were  a clear  conception,  is  not  “ caused  by 
rubbing  the  head  of  the  bone  in  its  socket,”  but  by  the  friction  of 
two  rough  surfaces  of  broken  fragments  of  bone  against  each  other. 
This  is  the  crepitus  of  fracture.  There  is  a certain  other  crackling 
sound  called  also  crepitation  in  some  joint  effusions,  but  the  two  are 
quite  different.  That  meant  to  be  expressed  here  was  the  friction  of 
broken  bones.  Another  serious  mistake  in  the  “ direction”  to  the 
jury  turned  in  this  socket  of  the  case  unfairly  against  the  defendant. 
If  there  had  been  crepitation  felt,  or  heard,  then  was  the  fracture 
recent  and  not  old  standing.  If  there  was  adhesion  in  a false  joint, 
there  could  have  been  no  crepitation.  Will  Mr.  Beaney  confute  this 
before  the  college  of  which  he  is  a fellow,  and  prove  his  claim  to  the 


49 


honour  of  which  he  ought  to  be  proud  1 He  asserted  two  thing3 
surgically  incompatible.  There  could  not  coexist  a broken  bone  and 
a reunited  bone  at  one  and  the  same  spot  in  one  and  the  same  instant. 
A carpenter  could  illustrate  this  by  two  sticks  and  a bit  of  glue,  or  a 
tinsmith  with  his  pipe  and  solder,  or  any  handicraftsman  willing  to 
instruct  in  the  rudiments  of  practical  mechanics.  And  if  this  had 
been  a builder’s  suit,  it  would  not  surely  be  thought  expedient  that 
the  judge  be  an  amateur  bricklayer.  Then  why,  because  it  is  a 
“ doctor’s,”  should  all  men,  except  surgeons,  be  deemed  fit  to  decide. 

Doubtless  there  must  be  ordinary  common  sense  as  well  as  surgical 
knowledge  brought  to  bear  in  all  cases,  and  even  surgeons  must  not 
say  they  would  regulate  practice  by  mere  probabilities.  A splint 
should  scarcely  be  placed  on  a limb  because  a person  had  had  a fall, 
nor' a skull  trepanned  because  a rider  had  been  tossed  from  horse- 
back. Yet  one  of  the  surgical  witnesses,  Mr.  James,  spoke  some 
such  odd  notion.  And  then  the  questioning  of  the  patient  about  the 
probabilities  of  fracture  led  on  his  Honor’s  homily  to  the  habit  of 
surgeons  disregarding  patients’  sensations.  Subjective  symptoms 
are  perhaps  too  little  heeded.  But  in  fractures  surely  the  positive 
or  objective  is  the  only  trustworthy  sign.  Would  his  Honor  take  a 
man’s  word  for  it  that  he  “ felt  paralysed  1 ” Would  he  test  by  objec- 
tive sign,  or  trust  to  the  subjective  averments  of  a possibly  feigning 
impostor  1 No,  surely  ; by  the  objective  sign  he  would  detect  the 
subjective  rascal.  If  this  novel  doctrine  be  imported  into  these 
law-suits  for  damages,  his  Honor’s  court  will  soon  have  ample  work 
in  sifting  the  fallacy  of  the  invention — the  engineer  will  quickly  be 
hoist  with  his  own  petard.  Are  surgeons  in  future  to  listen  to  the 
garrulity  on  fracture,  encase  in  splints  and  “ other  instruments  of 
torture,”  (as  Mr.  Van  Hemert’s  splint  was  gracelessly  called),  despite 
the  evidence  of  their  senses,  and  leave  their  simpleton  practice  open 
to  the  first  wolf  who  could  find  no  fracture,  and  pervert  the  functions 
of  the  Supreme  Court  in  a speculative  action  at  law  1 This  surely  is 
not  what  his  Honor  seriously  counsels  ? 

With  the  severe  strictures  on  the  artfulness  of  those  members  of 
the  profession  who  habitually  bang  about  the  courts,  the  pliant 
agents  of  speculative  attorneys,  everybody  must  heartily  concur.  It 
is  a roughly  debasing  business.  No  other  class  could  have  been  in 
his  Honor’s  mind  when  he  interjected  his  objurgations  about  the 
strife  of  medical  evidence,  “ one  man  no  sooner  asserting  one  thing, 
than  another  is  got  to  aver  the  opposite  ” in  the  contentions  of 
cupidity,  not  of  mere  differing  degrees  of  ignorance. 

But  when  so  austere  with  derelictions  of  the  medical  witness,  why 
be  less  keenly  alive  to  the  misfeances  of  officers  of  his  own  court  1 
There  can  be  no  approach  to  a collusion  without  two  colluders,  and 
in  the  cases  generally  attended  to  by  his  Honor  one  of  them  must 
be  an  attorney.  Only  a few  months  ago  an  action  was  tried  before 
his  Honor,  in  which  a professor  of  law,  a crown  prosecutor,  and  a 
minister  of  justice  banded  together,  were  held  at  bay  by  one — 
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twitted,  because  court-startling,  truth-telling  surgical  witness,  who 
stood  alone  between  the  forensic  array  and  a victim,  in  a nefarious 
attempt  to  extort  money,  in  the  name  of  damages.  Where  was  his 
Honor’s  penetration  in  that  notorious  instance?  The  real  nature  of 
the  sham  law-suit,  so  apparent  that  no  one  could  miss  detecting  it, 
was  put  beyond  any  doubt  by  the  written  testimony  of  the  mock 
“ plaintiff,”  given  partly  in  apology,  and  partly  to  certify  for  costs 
from  the  solicitor  who  contracted  to  repay  them,  in  case  the 
speculative,  action  failed.  That  gross  perversion  of  his  Honor’s  court 
got  no  merited  denunciation  from  an  upright  judge.  He  assails 
with  impunity  a profession  divided  against  itself.  His  own  harries 
not,  nor  sets  traps  for  nor  worries  one  another.  Just  though  his 
strictures  might  have  been,  if  specially  addressed ; yet  general 
censures  and  drowsy  moralisings  should  not  overlie  and  smother  a 
defendant’s  cause.  The  bench  is  not  a pulpit,  nor  a platform,  nor  a 
tub,  nor  a stump,  nor  a hand-cart  with  a lantern,  that  justice  should 
emulate  the  throes  of  voluble  politicians.  It  is  a seat  for  vigorously 
sifting  evidence  and  no  more,  and  Mr.  Van  Hemert’s  waits  to  be 
rigorously  sifted. 

Dr.  Moloney’s  sensible  conjecture  about  a possible  impacted 
fracture,  best  meets  that  aspect  of  the  case  which  infers  some  form 
of  fracture  from  the  first.  The  serrations  of  impacted  fragments 
would  not  separate  without  a torn  capsule,  to  allow  crepitus, 
shortening,  or  eversion.  But  even  this  theory  is  superfluous.  The 
clear  statements  of  plaintiffs  surgical  witnesses  decisively  prove  the 
exact  date  to  have  been  the  morning  of  the  15th  November.  If  we 
must  go  beyond  this  simple  truth  for  a foreign  explanation,  the  best 
would  be  Druit’s,  that  “the  surgeon  should  be  aware  that  a fall  on 
the  hip  is  apt  to  produce  interstitial  absorption  and  shortening  of 
the  neck  of  the  femur,  with  disappearance  of  the  cartilage  eburna- 
tion  of  the  articular  surfaces,  and  irregular  deposit  of  bone  around 
the  cervix  . . . with  shortening  of  the  limb  and  wasting  of  the 

muscles  ; with  most  of  the  conditions,  in  fact,  that  follow  a fracture. 
Thus,  the  patient,  on  recovering  from  the  immediate  effects  of  the  in- 
jury finding  the  limb  lame  and  shortened,  may  accuse  the  surgeon  of 
having  overlooked  a dislocation  or  a fracture.  The  surgeon  must 
defend  himself  by  proving  the  absence  of  the  symptoms  of  these  in- 
juries immediately  after  the  accident , and  by  reference  to  authen- 
ticated cases  in  which  the  same  ill-consequences  have  followed  bruises 
without  fracture.” 

Druit  might  usefully  so  write  in  London,  where  reason  and 
science  would  have  a hearing.  But  it  would  be  vain  and  futile  to 
offer  the  like  to  the  Anticii,  who,  on  hearing  a witness  aver  that 
turning  in  bed  is  a frequent  cause  of  Iracture  within  the  capsule, 
exclaims  : “ What  a d — d fool  that  man  is  ! What  will  not  these 
doctors  swear,  to  support  each  other  ? ” Under  such  circumstances, 
would  it  be  wonderful  if  justice  miscarried  ? 

Mr.  Justice  Williams  does  not  believe  that  justice  has  miscarried, 
and  has  refused  to  grant  a new  trial.  But  Mr.  Justice  Williams 
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seems  prone  to  singular  surgical  beliefs.  “ He  did  not  believe  that 
a person  who  met  such  an  accident  must  necessarily  be  a cripple  for 
life.”  This  strong  opinion  had  its  full  influence  on  the  jury.  Let 
us,  then,  hear  the  best  surgical  authorities  in  answer  to  this  lay- 
man : — Intracapsular  Fracture  of  the  Femur  : — Peculiarities  : — 
1.  They  nearly  always  occur  in  the  old.  2.  They  are  more  frequent 
in  females.  3.  They  commonly  happen  from  slight  causes.  4.  They 
rarely  unite  by  bone.  o.  They  usually  result  in  great  lame- 
ness, and  are  not  unfrequently  fatal.  Whether  iis  the  positive 
belief  of  his  Honour,  or  the  summarised  experience  of  a century  of 
observation  the  better  authority  on  the  crippling  probabilities  of 
fracture  of  the  neck  of  the  femur,  and,  consequentially,  of  the 
miscarriage  of  justice  1 


CORRESPONDENCE. 


The  following  letters  are  reproduced  from  the  Argus,  not 
in  the  order  in  which  they  appeared  in  that  newspaper, 
but  in  their  connexion  with  one  another. 

(Letter  from  Mr.  Beaney,  giving  the  substance  of  a speech  he  intended 
to  deliver  at  the  general  meeting  of  the  profession.) 

Mr.  Beaney  not  having  availed  himself  of  the  opportunity  of 
making  his  desired  explanation  at  the  meeting  at  the  Mechanics’ 
Institute,  addressed  the  following  letter  to  The  Argus  : — 

“ Sir, — At  a meeting  of  the  medical  profession  held  this  evening, 
at  the  Mechanics’  Institution,  in  reference  to  the  case  of  Turner  v. 
Van  Hemert,  I attended  for  the  purpose  of  shownig  my  sympathy 
with  Mr.  Van  Hemert,  and  of  explaining  the  part  which  I took  at 
the  trial,  more  especially  as  my  conduct  has  been  entirely  misrepre- 
sented. Accordingly,  after  the  first  resolution  had  been  proposed,  I 
rose  for  the  purpose  of  making  my  explanation,  but  was  ruled  out 
of  order  by  the  chairman,  in  not  addressing  myself  to  the  question 
before  the  chair.  Afterwards  the  meeting  broke  up  sooner  than 
I expected,  and  thereby  prevented  me  from  saying  what  I had 
intended. 

It  is  as  follows  : — In  November  last  year  I was  called  to  see 
a case  in  consultation  with  Mr.  Crooke  at  St.  Kilda,  which  proved 
to  be  that  of  Mrs.  Turner.  Learning  that  Mr.  Van  Hemert  had 
previously  been  in  attendance,  I suggested  to  Mr.  Crooke  the 
desirability  of  that  gentleman  being  present.  To  this  Mr.  Crooke 
assented,  and  undertook  to  make  arrangements  for  a second  consulta- 
tion, which  I believe  he  did.  At  this  consultation  Mr.  Van  Hemert 
did  not  attend.  I gave  my  opinion,  and  neither  saw  nor  heard  any 
more  of  the  case  until  I learned  from  Mr.  Van  Hemert  himself  that 
an  action  against  him  was  likely  to  be  the  result. 
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When  subpoenaed  on  behalf  of  the  plaintiff,  it  was  with  the 
greatest  reluctance  that  I attended,  as  my  opinions  (with  the  excep- 
tion of  the  time  at  which  the  fracture  occurred)  were  entirely  in 
accordance  with  those  of  the  defendant.  In  giving  my  evidence  I 
explained  the  difficulty  that  sometimes  occurred  in  detecting  such 
fractures,  and  the  lameness  which  almost  invariably  follows  them 
when  they  occur  in  persons  of  advanced  life.  It  was,  therefore, 
with  no  small  amount  of  surprise  that  1 learned  the  result  of  the 
action,  and  the  construction  that  had  been  put  upon  my  evidence. 


Friday  Night. 


I am,  Sir,  yours  obediently, 

James  Geo.  Beaney,  F.R.C.S. 


( Letter  from  Mr.  Crooke  in  reply  to  Mr.  Beaney,  accusing  him  of 
prevarication. ) 

THE  CASE  OF  TURNER  V.  VAN  HEMERT. 

TO  THE  EDITOR  OF  THE  ARGUS. 

Sir, — As  my  name  has  been  again  brought  before  the  public  in 
connection  with  the  above  case  at  the  late  meeting  of  the  profession 
and  through  Mr.  Beaney’s  letter,  I have  to  request  the  favour  of  a 
reply. 

I had  requested  a consultation  with  Mr.  Van  Hemert  before 
Mr.  Beaney  saw  the  case.  It  was  in  consequence  of  Mr.  Van 
Hemert’s  refusal  to  attend  the  consultation  that  Mr.  Beam  y was 
called  in. 

I cannot  help  thinking  that  Mr.  Beaney  must  have  forgotten  the 
evidence  he  gave  on  the  trial  in  this  cause  when  he  penned  the  letter 
which  appears  in  your  issue  of  Saturday.  I think  everyone  who 
heard  him  in  the  witness-box  will  admit  that  he  corroborated  my 
testimony  to  the  letter.  A reference  to  the  learned  judge’s  or  the 
reporter’s  notes  would  soon  settle  the  matter.  I think  there  would 
be  ample  justification  for  the  blame  so  freely  cast  upon  the  judge 
and  jury  for  their  decision  in  this  case  had  judgment  been  given  on 
the  evidence  of  one  medical  witness  only,  however  well  supported 
by  the  testimony  of  lay  witnesses.  If  the  evidence  given  by 
Mr.  Beaney  in  court  only  conveyed  the  meaning  expresseed  in  his 
letter  of  Saturday,  the  judge  would  hardly  have  used  his  name  as 
corroborating  my  evidence  when  addressing  the  jury.  It  is  a 
fact,  I believe,  that  he  even  contrasted  the  value  of  our  united 
testimony  obtained  from  actual  examination  of  the  case,  with  that 
of  the  medical  testimony  for  the  defence,  deprived  of  the  same 
opportunity  of  becoming  acquainted  with  the  true  state  of  the 
patient.  To  the  best  of  my  recollection,  Mr.  Beaney  stated  that  in 
his  belief  the  fracture  occurred  through  the  fall  in  the  sireet.  This 
he  adheres  to  still.  He  would  not  have  allowed  the  broken  limb  to 
be  without  proper  support  and  treatment  for  forty  days.  In  this 
evidence,  he  was  supported  by  Mr.  James.  He  was  of  opinion  that 
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the  deformity  in  the  hip  was  caused  by  the  bone  having  been  drawn 
into  a wrong  position  ; and  that  the  suffering,  the  tedious  confine- 
ment, and  the  infirm  state  Mrs.  Turner  has  been  reduced  to,  were 
caused  by  want  of  timely  and  judicious  treatment.  In  all  these 
particulars,  and  in  the  shortened  condition  of  the  limb  under  the 
best  treatment,  he  fully  coincided  with  me,  and  having  agreed  with 
me  on  all  these  points,  which  were  the  questions  the  Court  had  to 
decide  upon,  and  which  Dr.  Beaney’s  evidence,  I have  no  doubt, 
had  considerable  weight  in  guiding  the  Court  to  the  decision  arrived 
at,  it  remains  for  him  to  reconcile  the  facts  I have  noted  with  the 
tenor  of  his  letter  of  the  9th  inst. 

I would  now  ask,  in  common  fairness,  should  not  the  medical 
gentlemen  who  have  taken  so  prominent  a part  in  this  matter  have 
accepted  my  suggestion  of  examining  into  the  case  for  themselves, 
before  condemning  the  judge,  jury,  and  myself  in  the  way  they  did 
at  the  last  public  meeting.  I can  do  no  more  than  I have  done.  I 
think  it  is  scarcely  fair  to  pour  out  abuse  until  it  is  proved  that  a 
wrong  has  been  committed.  If  it  is  intended  to  terrify  others  from 
seeking  redress  it  is  beneath  the  dignity  of  the  profession  to  seek 
protection  from  malpractice  by  such  unworthy  means,  and  will  be 
sure  to  recoil,  sooner  or  later,  upon  the  promoters  of  this  most 
extraordinary  and  uncalled-for  agitation.  Had  the  attacks  which 
have  been  made  upon  me  for  the  part  which  has  unfortunately  been 
forced  upon  me  in  connexion  with  this  case  been  confined  to  the 
question  of  my  competency  as  a surgeon  to  deal  with  this  case,  I 
would  not  have  felt  uneasy  as  to  the  result ; but  when  matters  of  a 
totally  extraneous  character  have  been  forced  upon  public  attention, 
which,  if  believed,  would  injure  me  in  the  estimation  of  those 
whose  good  opinion  I value,  I have  very  respectfully  to  ask  you  to 
insert  the  accompanying  statutory  declarations,  with  the  view  of 
contradicting,  in  the  most  decided  manner,  the  slanders  which  have 
been  so  freely  uttered  against  me  in  connexion  with  this  case. 

I am,  Sir,  your  obedient  servant, 

Dec.  9.  W.  Crooke. 

[We  cannot  insert  the  statutory  declarations  forwarded  by 
Mr.  Crooke,  as  the  space  at  our  disposal  will  not  permit  it. — Ed.  A .] 


( Letter  from  the  Old  Lady  herself,  reprimanding  Mr.  Robertson.) 

TO  THE  EDITOR  OF  THE  ARGUS. 

Sir, — I was  astonished  at  the  remarks  made  by  Mr.  Robertson  at 
the  meeting  of  the  Medical  Society.  I sent  for  Mr.  Crooke  because 
he  had  treated  me  well  at  Fitzroy.  I chose  Mr.  Edwards  because 
I knew  myself,  and  I was  told  by  others,  that  he  was  a good  lawyer. 
Mr.  Beaney  was  also  my  own  choice.  With  the  exception  of  naming 
Messrs.  Gillbee  and  Beaney  as  the  doctors  Mr.  Crooke  preferred  to 
consult  with,  he  did  not  give  any  advice  in  the  matter  ; he  was  un- 
willing to  have  anything  to  do  with  the  case,  and  only  at  my  earnest 
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request  he  consented  to  act.  From  the  accident  to  consulting  Mr. 
Crooke  I was  suffering  great  pain  ; I had  to  take  chlorodyne  every 
night  to  get  rest,  and  my  strength  was  rapidly  wearing  out. 
Whether  the  splint  provided  by  Mr.  Crooke  was  made  by  a carpenter 
or  not,  it  gave  me  complete  relief.  The  leeches,  liniments,  and 
plasters  applied  by  Mr.  Van  Hemert  to  my  knee  gave  me  no  relief. 
I was  constantly  complaining  to  him  and  to  everybody  that  my 
thigh  was  broken.  When  I showed  him  that  my  leg  was  getting 
short,  he  said  it  was  owing  to  the  position  I lay  in,  and  continued 
treating  my  knee  only.  I was  asked  in  court  whether,  on  the  14th 
November,  I had  not  felt  the  bone  snap  ; it  is  very  likely  I did, 
because  on  every  day  I was  telling  the  doctor  I felt  the  bone  moving. 
I have  to  thank  him  for  the  cripple  I am  at  the  present  time.  Hoping 
you  will  grant  me  the  favour  to  insert  this  note, 

I remain  your  obedient  servant. 

Jane  Turner. 

Campbell-street,  St.  Kilda,  Nov.  30. 


( Letter  from  Mr.  Crooke.) 

THE  CASE  OF  TURNER  V.  VAN  HEMERT. 

TO  THE  EDITOR  OF  THE  ARGUS. 

Sir, — I beg  respectfully  to  claim  your  accustomed  consideration 
and  courtesy  for  space  to  reply  to  the  statements  made  in  reference 
to  the  above  case  at  the  late  meeting  of  the  Medical  Society  of 
Victoria.  A call  was  left  at  my  house  in  the  ordinary  way  to  visit 
Mrs.  Turner  at  St.  Kilda.  On  entering  her  room  I recognised  an 
old  patient  I had  occasionally  prescribed  for  in  Fitzroy.  She  told 
me  her  thigh  was  broken,  and  gave  me  a brief  history  of  the  case, 
informing  me  that  Mr.  Van  Hemert  had  been  attending  her.  I re- 
quested she  would  invite  him  to  meet  me  the  following  day.  I 
called  at  the  appointed  time,  and  finding  Mr.  Van  Hemert  absent 
I inquired  the  cause.  Mrs.  Turner  replied  that  the  nurse  who  took 
the  message  would  tell  me  what  he  said.  The  nurse  was  called,  and 
stated,  when  she  delivered  the  message,  Mr.  Van  Hemert  flew  into  a 
violent  passion,  said  he  would  not  meet  me,  and  that  he  could 
manage  the  case  without  my  help.  I confess  I was  never  taken 
more  by  surprise.  Smarting  under  so  gratuitous  an  insult,  I did 
say  that  he  deserved  to  be  well  punished  for  his  impudence  and 
ignorance.  If  this  can  be  construed  into  supporting  Mr.  Robertson’s 
statement  that  I encouraged  Mrs.  Turner  to  bring  the  action,  the 
members  of  the  Medical  Society  can  make  the  most  of  it.  I said 
it  under  a strong  feeling  of  resentment,  and  I think  any  man,  even 
one  of  a less  excitable  temperament  than  I unfortunately  possess, 
would  have  said  as  much,  or  more,  under  similar  provocation.  The 
insult  was  the  more  galling  because  it  was  uttered  in  the  presence  of 
persons  who  were  comparative  strangers  to  me.  I never  had  had  a 
difference  with  Mr.  Van  Hemert.  We  had  met  once  in  consultation 
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— frequently  in  the  camp  and  at  reviews,  always  on  the  most  friendly 
terms.  It  is  utterly  untrue,  as  stated  by  Mr.  Robertson,  that  I 
advised  the  action,  and  that  I “ put  up  a Collingwood  solicitor  to 
the  case.”  Indeed,  I did  not  think  Mrs.  Turner  would  have 
survived  the  accident,  and  if  she  did,  she  was  clever  enough  to 
manage  her  business  without  my  help.  When  I was  subpoenaed  on 
the  trial,  I gave  evidence  in  accordance  with  my  convictions.  In 
the  witness-box  I had  to  withstand  a direct  and  cross  fire  of  ques- 
tions, prompted  by  three  medical  men  sitting  opposite  the  counsel 
for  the  defendant — a proceeding  which  I scarcely  think  a fair  one. 
My  evidence  was  not  shaken,  because  it  was  founded  on  truth  ; it 
supplied  an  intelligible  view-  of  the  case,  and,  supported  by  the 
testimony  of  Mr.  Beaney,  had  its  proper  weight  with  the  court  and 
the  jury.  But  to  go  back.  When  I recovered  my  composure,  I 
refused  to  do  any  more  unless  another  surgeon  was  called  in,  and 
named  Messrs.  Gillbee  and  Beaney  as  the  surgeons  I usually  con- 
sulted. Mr.  Beaney  was  selected.  We  met  next  day.  Mrs.  Turner 
told  us  she  had  been  thrown  down  in  the  street  by  a dog,  about  six 
weeks  before  ; that  she  had  to  be  carried  home  ; she  felt  her  thigh- 
bone was  broken.  Mr.  Van  Hemert  attended  her.  He  said  it  was 
not  broken.  Applied  poultices  to  the  hip.  When  attacked  with 
pain  in  the  knee  and  hip  he  told  her  it  was  neuralgia.  Applied 
leeches,  liniments,  and  plasters  to  the  knee.  There  never  was  any 
injury  or  sign  of  disease  in  the  knee.  Was  constantly  telling  him 
her  hip  was  broken.  When  her  leg  got  shortened,  he  said  it  was 
from  the  position  she  lay  in.  He  discovered  it  was  fractured  a few 
days  before  our  visit,  when  he  put  on  a splint  she  could  not  bear. 
Had  never  applied  any  support — not  even  pillows — to  the  injured 
limb.  Persisted  in  telling  herself  and  friends  that  it  was  a case  of 
neuralgia,  and  that  she  would  soon  be  up.  Moving  the  limb  caused 
so  much  pain  that  we  put  her  under  chloroform  and  made  a thorough 
examination  ; found  the  limb  shortened  over  three  inches  ; the  top 
of  shaft  of  thigh-bone  so  fixed  on  hip-bone  that  we  could  not  bring 
it  down  ; distinct  crepitus  on  moving  the  joint.  We  had  no  diffi- 
culty in  coming  to  the  conclusion  that  the  bone  had  been  fractured 
at  the  date  of  the  fall,  that  the  bone  had  become  firmly  fixed  in  a 
wrong  place,  and  that  all  we  could  do  was  to  supply  proper  support 
until  the  parts  became  accustomed  to  the  new  state  of  things.  For 
this  purpose  I employed  Mr.  Jones,  the  best  instrument  maker  in 
the  colonies,  and  not  a carpenter,  as  stated  by  Mr.  Robertson,  to 
prepare  a suitable  splint.  He  had  considerable  difficulty  in  making 
one  to  fit  the  deformity  on  the  hip  ; but  when  applied  and  supported 
by  a groin  strap  and  starched  roller  it  was  most  effective.  Pain  of 
hip  and  knee  ceased.  Dispensed  with  opiates  at  night,  and  bore  the 
subsequent  confinement  with  ease  and  comfort. 

The  point  most  worthy  of  notice  in  the  remarks  of  the  speakers 
at  the  Medical  Society  meeting,  and  upon  which  they  justified  the 
strong  censure  passed  upon  the  judgment  of  the  Court,  was  that 
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crepitus  had  been  heard  by  Mr.  Beaney  and  myself  so  long  after  the 
supposed  date  of  the  fracture.  This  difficulty  had  also  weighed 
with  the  learned  judge  and  had  attracted  special  attention  from  the 
press.  Had  I been  asked  to  explain  this  apparent  break  in  the 
chain  of  evidence  connecting  the  fracture  with  the  fall  in  the 
street  when  I was  under  examination,  the  difficulty  would  not  have 
arisen.  Crepitus,  a grinding  sound  and  sensation,  would  arise 
from  two  sources  at  the  time  the  injury  was  examined  by  Mr. 
Beaney  and  myself.  1.  From  the  upper  end  of  the  shaft  of  the 
thigh-bone  having  been  drawn  upon  the  hip  bone  by  muscular 
action,  from  the  want  of  proper  extension  and  support,  and  carrying 
with  it  one  of  the  broken  fragments  of  the  neck  of  the  thigh-bone 
attached  to  it,  which  fragment,  lodging  with  its  rough  surface  on 
the  hip-bone,  at  the  upper  edge  of  the  socket  of  the  joint,  would, 
on  moving  the  parts,  cause  a grinding  sound  or  sensation.  2.  The 
other  broken  fragment  of  the  neck  would  come  in  contact  with  the 
shaft  of  the  bone,  drawn  close  to  it  by  displacement  from  its  true 
axis,  and  through  being  attached  by  ligament  to  the  bony  edge 
of  the  socket.  Moving  the  parts  would  also  necessarily  generate 
crepitus.  I am  so  satisfied  that  the  crepitus  heard  by  Mr.  Beaney 
and  myself  was  caused  in  the  way  stated,  and  knowing  that  the 
parts  are  still  in  the  same  state,  I would  undertake  to  pay  the 
verdict,  if,  under  chloroform,  the  same  sounds  would  not  be  still 
heard,  and  will  be  for  many  a month  to  come. 

I regret  that  Mr.  Girdlestone’s  proposition,  for  the  appointment 
of  a committee  of  the  Society  to  inquire  into  the  matter,  was  re- 
jected. It  would  have  been  the  fairest  way  of  settling  the  matter. 
As  the  proposition  was  rejected,  I would  desire,  very  respectfully, 
to  put  a few  questions  to  three  of  the  gentlemen  who  were  present 
at  that  meeting,  viz.,  Messrs.  Gillbee,  Knaggs,  and  Girdlestone,  for 
whose  surgical  knowledge  and  experience  I entertain  the  highest 
respect. 

1.  Should  there  be  much  difficulty  in  detecting  fracture  of  the 
thigh-bone  in  a tall,  spare  woman,  without  a morsel  of  fat  and  very 
little  flesh  to  cover  her  bones  ? 

2.  Was  not  fracture  of  the  neck  of  the  thigh-bone  the  most  likely 
injury  to  have  arisen  from  the  accident,  and  the  first  to  be  looked 
for  1 

3.  Was  it  right  to  leave  such  a case  without  treatment  for  a 
month,  and  was  it  neuralgia  that  caused  the  pain  in  the  knee  after 
the  accident  1 

4.  If  timely  and  judicious  extension  and  support  had  been  applied 
to  the  fractured  limb,  is  it  likely  that  a hale,  active  woman,  as  Mrs. 
Turner  was  for  her  age,  would  be  the  helpless  cripple  she  is  at 
present,  and  must  continue  io  the  end  of  her  life. 

I will  be  very  happy  to  take  the  gentlemen  named  to  see  Mrs. 
Turner,  let  them  examine  her  present  condition,  and  hear  her  account 
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of  the  treatment  she  was  subjected  to.  I am  prepared  to  stand  or 
fall  in  the  estimation  of  the  profession  and  the  public  by  their  report. 

Yours,  &c., 

W.  Crooke,  M.R.C.S.,  Eng. 


( Letter  in  reply  to  Mr.  Crooke,  from  Mr.  William  Thomson .) 

TO  THE  EDITOR  OP  THE  ARGUS. 

Sir, — In  a communication  to  this  day’s  Argus,  attempting  a reply 
to  some  criticisms  of  his  surgical  opinions,  Mr.  Crooke  put  his  case 
categorically  in  four  surgical  queries,  every  one  of  which  may  be 
readily  answered  to  his  full  confutation  thus  : — 

1.  Should  there  be  much  difficulty  in  detecting  fracture  of  the 
thigh-bone  in  a tall,  spare  woman,  without  a morsel  of  fat  and  very 
little  flesh  to  cover  her  bones  ? 

h’irst  answer. — No  difficulty  ; and  therefore  the  less  probability 
that  a fracture  would  have  been  overlooked  had  a fracture  really 
existed.  But  in  a masked  or  latent  fracture,  where  an  untorn 
periosteum  or  capsule  held  the  fragments  in  situ,  there  would  be 
great  difficulty,  because  there  would  be  no  shortening,  altered  shape, 
nor  crepitus  ; indeed  it  would  be  impossible  to  detect  it,  unless  the 
surgeon  completed  the  fracture  to  perfect  his  diagnosis. 

2.  Was  not  fracture  of  the  neck  of  the  thigh-bone  the  most 
likely  iniury  to  have  arisen  from  the  accident,  and  the  first  to  be 
looked  for  1 

Second  answer. — Yes,  the  most  likely  ; and  knowing  this,  Mr. 
Van  Hemert  sought  for,  but  found  not,  any  sign  of  what  might  be 
so  reasonably  expected.  It  is  in  evidence  that  he  tried  and  re-tried 
the  usual  tests,  so  that  it  is  most  reasonable  to  conclude  that  the 
fracture  did  not  exist  till  the  15th  of  November. 

3.  Was  it  right  to  leave  such  a case  without  treatment  for  a 
month,  and  was  it  neuralgia  that  caused  the  pain  in  the  knee  after  the 
accident  1 

Third  answer. — Was  the  case  left  for  a month  without  treatment  1 
The  injuries  that  did  exist  were  diligently  treated.  Until  it  is 
proven  that  the  fracture  also  existed  before  the  15th  of  November, 
it  cannot  be  justly  said  to  have  been  before  that  period  neglected. 
But  this  is  the  point  disputed,  and  Mr.  Crooke  has  said  nothing  new 
to  strengthen  his  position  taken  in  the  witness  box.  The  pain  of 
the  knee  is  not  a symptom  of  fracture  of  the  neck  of  the  thigh 
bone.  What  surgical  authority  can  Mr.  Crooke  adduce  that  it  is! 
Pain  of  the  knee  is  always  sympathetic  of  disease  of  the  hip-joint, 
never  of  fracture  of  the  neck  of  the  thigh-bone.  .A  slight 
acquaintance  with  the  first  principles  of  surgery  explains  this  and 
many  other  of  Mr.  Crooke’s  difficulties. 

4.  If  timely  and  judicious  extension  and  support  had  been 
applied  to  the  fractured  limb,  is  it  likely  that  a hale,  active  woman, 
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as  Mrs.  Turner  was  for  her  age,  would  be  the  helpless  cripple  she  is 
at  present,  and  must  continue  to  the  end  of  her  life  ? 

Fourth  answer. — Yes  ; it  is  likely  that  any  aged  female  who 
meets  with  a fractured  neck  of  the  thigh-bone  will  be  left  ‘ a helpless 
cripple,’  even  although  both  Mr.  Crooke  and  Mr.  Beaney  were  the 
diligently  attending  surgeons.  Surely  Mr.  Crooke  should  be  aware 
of  this  extreme  probability,  although  he  might  not  be  able  to  under- 
stand the  reasons.  He  is  as  obtusely  out  on  this  point  as  was  Mr. 
Justice  Williams  himself,  with  all  his  intuitive  knowledge  of  surgery. 
Worst  of  all,  it  was  the  gross  ignorance  on  this  very  probability  that 
effectively  damaged  the  defence  with  the  jury.  Both  Mr.  Crooke 
and  Mr.  Justice  Williams  ‘do  not  believe  that  a person  with 
the  fracture  in  question  must  nece-sarily  be  a cripple  for  life  ; ’ 
and  as  the  surgical  readifrg  of  both  may  be  equally  defective,  the 
following  passage  from  Professor  Humphrey’s  treatise  on  the 
skeleton  will  at  once  acquaint  them  with  the  fact,  and  account  for 
it  physiologically: — ‘The  breakage  takes  place  most  frequently  near 
the  head  of  the  bone ; it  is  also  not  uncommon  in  the  trochantral 
part  of  the  neck.  In  the  latter  situation  reparation  will,  under 
favourable  circumstances,  commonly  take  place,  and  bony  reunion 
will  be  effected.  In  the  former  situation  (the  situation  of  Mrs. 
Turner’s  fracture)  such  a result  is  not  to  be  expected ; because  the 
bone  is  here  surrounded  by  only  a thin  sheet  of  fibrous  and  synovial 
tissue,  which  affords  no  opportunity  for  the  formation  and  lodgment 
of  the  materials  from  which  any  external  callus  might  be  formed, 
because  the  bony  surfaces  themselves  are  not  retained  in  sufficiently 
close  and  steady  apposition  to  permit  of  the  slow  process  of  direct 
osseous  union  between  them,  and  because  that  process  is  still  further 
disturbed  by  the  admission  of  synovial  fluid  into  the  fracture.’ 

This  extract  will  surely,  suffice  Mr.  Crooke  for  an  answer. 

And  now,  Sir,  might  one  ask,  what  will  they  say,  when  the  news 
goes  home,  in  England,  of  the  state  of  surgery  in  Melbourne  1 Will 
they  not  ask  whether  we  are  only  emerging  from  the  primitive 
simplicity  of  nature,  before  Machaon  invented  surgery,  or  lapsing 
into  the  semi-barbaric  state  in  which  Ambrose  Pare  found  it  Have 
Morgagni,  Malgaigne,  Munro,  Astley  Cooper,  Humphry,  Hamilton, 
Canton,  and  a thousand  other  great  and  good  surgeons  taught  the 
surgery  of  the  fractured  femur  in  vain  1 

Yours  truly, 

South  Yarra,  December  6.  William  Thomson. 


( Second  letter  in  reply  to  Mr.  Crooke  from  Mr.  William  Thomson.) 

TO  THE  EDITOR  OF  THE  ARGUS. 

Sir, — In  the  letter  you  kindly  insert  to-day  my  answers  are 
strictly  confined  to  meet  Mr.  Crooke’s  propositions.  I should  gladly 
be  permitted  now  to  show  how  far  Mr.  Crooke  stands  self-stultified, 
and  also  how  his  vairt  epistle  stultifies  the  judgment  of  the  Court. 
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It  will  be  borne  in  mind  that  the  surgical  evidence  for  plaintiff 
was  employed  to  prove,  or  make  to  seem  proven,  two  points — 
fracture,  and  that  that  fracture  was  not  recent  but  of  old  standing. 
In  no  other  way  could  defendant  be  incriminated.  In  other  words, 
it  had  to  be  shown  that  the  injury  had  been  caused  by  the  dog- 
tripped  fall.  Hence,  likewise,  the  motive  for  stating  the  patient’s 
age  at  only  50  years  instead  of  70,  to  show  greater  violence  requisite 
to  break  the  neck  of  the  thigh- bone  at  the  younger  age  than  at  the 
older,  when,  as  is  so  very  well  understood  by  the  merest  tyro  in 
surgery,  trivial  causes,  such  as  turning  in  bed,  are  enough.  The 
first  plea,  fracture,  was  to  be  made  out  by  crepitus  ; the  second,  its 
old  date,  by  shortening  with  adhesions.  On  the  22nd  of  November, 
seven  days  after  the  occurrence  of  the  fracture,  as  stated  by  Mr.  Van 
Hemert,  and  six  weeks  after  the  first  accident  by  the  dog,  the 
patient  was  examined  under  chloroform  by  Mr.  Crooke  and 
Mr.  Beaney.  Those  surgeons  found,  according  to  their  testimony, 
crepitus,  distinctly  at  the  neck  of  the  bone,  with  inability  to  draw 
down  the  limb  to  full  length,  in  consequence  of  its  fixedness  by 
ligamentous  or  other  adventitious  union.  They  could  not  extend  the 
limb,  because  of  old  adhesions,  and  yet  they  distinctly  felt  and  heard 
crepitation.  This  crepitus  proved  to  their  satisfaction  the  existence 
of  a fracture  ununited  ; while  the  old  adhesions  uniting  the  fracture, 
proved  the  fracture  to  be  of  old  standing.  These  were  the  two 
main  assertions  made  by  them  at  the  trial,  and  by  these  they 
decided  the  case  ; and  yet  they  are  cross-assertions,  and  self- 
rebutting. For  if  the  limb  was  shortened  three  inches,  and  could 
not  be  extended,  the  fractured  surface  on  the  end  of  the  shaft  of 
the  bone  must  have  been  pulled  by  muscular  action  up  and  away 
from  the  fractured  facet  of  the  fragment  retained  in  the  socket  of 
the  hip-joint ; the  two  broken  rough  surfaces  could  not  have  been 
brought  together,  without  which  there  could  not  possibly  have  been 
crepitus.  This  is  self  apparent.  One  of  the  two  things  may  have 
been  found  ; both  were  physically  impossible.  Because  of  this  it 
formed  one  of  the  judge’s  “ whole  host  of  dilemmas.”  As  crepitus 
was  felt  distinctly  by  all  three  surgeons  within  a few  days  of  one 
another,  and  immediately  after  the  snapping  sensation  so  graphically 
described  by  the  patient  to  Mr.  Van  Hemert  on  the  morning  of  the 
15th  of  November,  it  is  reasonable  to  infer  that  the  fracture  was 
then  recent.  In  this  discovery  of  crepitus  all  the  surgical  witnesses 
concurred.  But  Mr.  Van  Hemert  did  extend  the  limb  to  its  full 
length,  proving  the  absence  of  adhesions,  which  could  not  have 
grown  in  three  days.  The  adhesions  and  the  crepitus  were  simul- 
taneously impossible  ; and  the  anachrouisms  elucidate  the  case 
against  the  version  told  by  plaintiff’s  surgical  witnesses.  This 
evidence,  therefore,  of  Mr.  Crooke  and  of  Mr.  Beaney  does  not 
connect  the  fracture  with  the  fall,  but  with  the  simpler  casualty  of 
turning  in  bed.  Their  opinion  is  not  sustained  by  their  own 
facts.  Their  facts  are,  on  the  contrary,  destructive  of  their  theory. 
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They  are  a brace  of  neutrals.  Their  one  fact  cancels  their  other 
fact.  Their  crepitation  tears  up  their  old  adhesions,  and  leaves 
their  opinion  a nullity. 

Yet  it  was  this  very  alleged  coincidence  of  crepitus  with  adhesions 
that  decided  the  case,  although  the  entire  version  which  so  persuaded 
the  jury  is  virtually  retracted  by  Mr.  Crooke  in  his  letter  in  The  Argus 
yesterday,  for  he  admits — “Had  I been  asked  to  explain  this  apparent 
break  in  the  chain  of  evidence  connecting  the  fracture  with  the  fall 
in  the  street  when  I was  under  examination  this  difficulty  would 
not  have  risen  ! ” That  is  to  say,  he  would  explain  away  his  own 
testimony,  and  his  explanation  would  have  produced  an  impression 
on  the  minds  of  the  judge  and  of  the  jury  entirely  different  from 
the  impression  left  on  their  minds  by  his  evidence  without  his 
explanation  ! In  plain  words,  he  admits  having  allowed  a false 
impression  or  an  erroneous  notion  or  idea  of  his  meaning  to  rest  on  the 
minds  of  the  judge  and  of  the  jury,  which  he  now  desires  to  explain 
away.  Is  not  this  the  plain  e facie  reading  of  the  sentence  in  his 
letter  ? It  bears  no  other  interpretation.  His  subsequent  explana- 
tion is  the  truest  test  of  the  fallacy  of  his  original  assertion.  I now 
put  the  proposition  thus  to  the  judge  who  tried  the  case  and  judged 
under  a false  impression  from  Mr.  Crooke’s  evidence,  if  it  is  not 
so  % I put  it  to  the  plaintiff’s  counsel — the  most  effective  because 
intellectually  constituted  the  most  metaphysical  and  least  logical 
pleader  at  the  bar — if  it  is  not  so  1 I put  ic  to  the  bewildered  jury, 
so  prone  ever  to  the  charms  of  moralising  rather  than  the  fatigues 
of  analysing,  if  it  is  not  so  1 I put  it  to  defendant’s  counsel,  who 
by  his  over-refining  overbalanced  his  own  indecision  and  lost  his 
client’s  cause,  if  the  dilemma  Mr.  Crooke  has  thrust  himself  upon 
be  not  perfectly  inextricable  1 Mr.  Crooke  deliberately  permitted 
the  judge  to  direct  the  jury  under  a mistaken  notion  of  his  meaning 
about  crepitus  and  old  adhesions,  and  heard  the  jury  give  their 
assent  in  what  must  have  sounded  to  him  a verdict  on  grounds 
different  from  what  he  sought  it  on,  and  therefore  erroneous  ; yet 
he  only  now  comes  forward  to  offer  his  ex  post  facto  explanation  in 
reply  to  the  exposure  of  his  fallacy ! If  the  judge  and  the  jury 
had  heard  this  explanation  at  first,  would  they  have  given  the  verdict 
they  gave  1 No,  certainly  not;  because  they  must  have  perceived 
that  the  so-called  explanation  was  the  most  specious  piece  of  rigma- 
role ever  uttered.  Would  Mr.  Crooke  take  Mr.  Beaney  by  the  baud 
and  venture  into  the  court  of  the  College  of  Surgeons  with  such 
unmitigated  nonsense  on  their  lips,  and  expect  to  come  out  possessors 
of  a diploma  ? That  there  may  even  now  be  observed  most  of  the 
conditions  that  follow  fracture  proves  nothing  of  the  crepitus  under- 
stood to  have  been  experienced  on  their  first  examination,  and 
on  the  distinct  but  mistaken  idea  of  which  the  jury  returned  an 
erroneous  verdict  by  misadventure. — Yours,  &c., 

South  Yarra,  Dec.  7.  William  Thomson. 
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( Letter  from  Mr.  Beaney  in  answer  to  Mr.  William  Thomson.) 
THE  CASE  OF  TURNER  V.  VAN  HEMERT. 

TO  THE  EDITOR  OF  THE  ARGUS. 

Sir, — As  you  are  aware,  I have  carefully  abstained  from  enter- 
ing into  any  controversy  relative  to  this  unfortunate  case  ; but  as 
my  name  has  been  so  freely  made  use  of  in  connexion  therewith, 
more  especially  by  your  correspondent  Mr.  Thomson,  I think  I may 
fairly  claim  the  right  of  reply  ; and  I am  sure  your  known  courtesy 
and  love  of  fairplay  will  at  once  accord  to  me  that  privilege,  and 
allow  me  brief  space  in  your  powerful  journal. 

The  disputed  point  in  the  surgery  of  this  case  is  the  presence  or 
absence  of  crepitation  five  weeks  after  the  supposed  fracture  of  the 
bone.  I said  at  the  trial  that  the  limb  could  not  be  extended  fully, 
and  that  crepitation  was  present.  The  principal  surgical  witnesses 
for  the  defence  declared  that  “if  the  fracture  occurred  five  weeks 
prior  to  my  visit  there  could  be  no  crepitation  ” ! 

I now  stake  my  surgical  reputation  that  until  a fractured  bone  is 
united  crepitation  will  always  be  found.  Was  the  bone  united  in 
this  case?  Most  emphatically  I say  no.  Your  correspondent  rushes 
into  print  with  the  brilliant  idea  that  non-extension  and  crepitation 
are  incompatible  ; but  who  has  said  there  was  no  extension  ? No 
one,  to  the  best  of  my  belief,  ever  asserted  anything  of  the  kind. 
I explained  to  the  learned  judge  that  the  leg  could  not  be  extended 
to  its  normal  length.  Now,  I ask  does  that  assertion  imply  that  the 
limb  could  not  be  extended  at  all  ? I will  state  briefly,  for  the 
information  of  Mr.  Thomson,  the  case  as  I found  it  on  my  being 
called  in,  and  then  I will  ask  him  where  the  inconsistency  of  myT 
evidence  lies.  (1)  A female  in  bed  about  60  years  of  age,  suffering 
great  pain  in  the  hip  joint  j (2)  inability  to  move  the  limb  ; (3) 
great  obliquity  of  the  pelvis,  with  flattening  of  the  great  trochanter ; 
(4)  eversion  of  the  leg  ; (5)  limb  2|in.  shorter  than  its  fellow  ; (6) 
with  the  patient  deeply  under  the  influence  of  chloroform,  could  only 
bring  it  down  ljin.,  leaving  it  still  lin.  shorter  than  the  other  leg  ; 
(7)  while  the  limb  was  still  lin.  too  short  rotation  gave  crepitation ; 
also  when  the  thigh  was  fixed  upon  the  abdomen,  it  was  present  in 
a marked  degree.  My  diagnosis  was  intracapsular  fracture  of  the 
hip  joint,  not  of  recent  date.  And  why  was  it  not  of  recent  date  ? 
Because  the  symptoms  negatived  such  a possibility.  If  the  fracture 
had  occurred  a few  days  before  I saw  it  there  would  have  been  no 
difficulty  in  restoring  the  injured  leg  to  its  normal  length,  especially 
as  the  contraction  of  the  muscles,  if  only  temporary7,  would  have  been 
overcome  by  influence  of  chloroform.  In  conclusion,  I will  ask 
Mr.  Thomson,  and  the  profession  generally7,  if  a fractured  limb  is 
between  two  and  three  inches  shorter  than  it  ought  to  be,  and  the 
surgeon  brings  it  down  by  extension  to  within  an  inch  of  its  proper 
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anatomical  length,  will  not  the  fractured  ends  come  in  contact,  and, 
if  so,  will  not  crepitation  be  found? — Yours,  &c., 

James  Geo.  Beaney,  F.R.C.S. 

Dec.  12. 


( Letter  from  Mr.  Crooke  in  answer  to  Mr.  William  Thomson.) 

TO  THE  EDITOR  OF  THE  ARGUS. 

Sir, — I feel  so  grateful  for  the  privilege  of  replying  to  the  attacks 
made  upon  me  through  the  medium  of  The  Argus  that  I make  no 
complaint  of  the  exclusion  of  the  statutory  declarations.  As  these, 
however,  are  essential  to  my  defence,  I must  refer  your  readers  to 
your  advertising  columns  for  their  publication. 

Allow  me  to  say  a few  words  in  reply  to  Mr.  Thomson.  His  first 
letter  adopts  the  hypothesis  of  Mr.  Rudall,  that  Mrs.  Turner  broke 
her  thigh-bone  by  catching  her  toe  in  the  bedclothes.  I don’t  think 
I need  occupy  your  space  in  refuting  the  conclusions  based  on  this 
assumption.  In  his  letter  of  this  morning  he  commences  by  making 
a strange  misstatement,  to  the  effect  that  1 gave  Mrs.  Turner’s  age 
as  50  instead  of  70,  for  the  purpose  of  misleading  the  jury.  This 
is  not  true.  I described  her  as  a hale  active  woman,  about  60  years 
of  age. 

The  gist  of  his  second  letter  goes  to  establish  the  impossibility  of 
ligamentous  union  and  crepitus  existing  in  the  same  person  as  the 
result  of  fracture.  In  my  former  letter  I stated  two  distinct  causes 
sufficient  to  create  crepitus.  He  has  not  shown  that  I am  wrong. 
If  he  is  not  satisfied  I can  give  him  another  which  will  perhaps  suit 
him  better — the  ligamentous  matter  attaching  the  bone  to  its  new 
position  is  very  elastic,  and  under  chloroform  can  be  stretched  with- 
out pain  ; in  bending  the  thigh  upon  the  body  the  broken  fragment 
attached  to  the  shaft  would  be  brought  down,  and  might  come  in 
contact  with  the  other  fragments,  and  so  cause  crepitus.  In  our 
examination  of  Mrs.  Turner  the  crepitus  was  most  distinct  in  this 
movement  of  the  limb.  To  satisfy  Mr.  Thomson  that  crepitus  can 
be  caused  in  the  modes  described  in  my  first  letter,  I will  be  happy 
to  introduce  him  to  a gentleman  living  in  Collingwood,  a patient  of 
mine,  who  suffered  a similar  fracture  17  years  ago,  who  has  at  the 
present  time  distinct  crepitus  in  the  seat  of  injury.  It  must  be 
admitted  that  ligamentous  union  is  pretty  solid  at  this  time,  and 
very  little  probability  of  friction  surfaces  on  the  broken  fragments. 

As  Mr.  Thomson  has  become  the  champion  of  my  assailants,  I 
think  he  ought  to  leave  the  regions  of  fancy  and  speak  to  facts.  If 
Mrs.  Turner  lived  a hundred  miles  from  here  I could  understand  the 
necessity  of  maintaining  this  wordy  warfare  in  the  absence  of  a more 
practical  mode  of  arriving  at  the  truth,  but  when  the  subject  of  this 
acrimonious  discussion  is  living  within  half-an-hour's  drive  of  Mr. 
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Thomson’s  house,  and  I am  willing  to  accompany  him  to  see  her 
whenever  he  appoints,  I must  decline  answering  any  more  remarks  on 
the  matter  until  my  reasonable  offer  is  accepted. 

I am,  Sir,  your  obedient  servant, 

December,  12.  W.  Crooke. 


(Anonymous  letter  expressing  a very  general  feeling  of  the  true 
nature  of  the  action.) 

TO  THE  EDITOR  OP  THE  ARGUS. 

Sir, — Now  that  Mr.  Crooke  and  Mr.  Beaney  have  “ explained” 
away  their  evidence,  exonerating  Mr.  Van  Hemert,  the  judge  and 
jury  who,  as  both  allege,  misconstrued  what  thej7  said,  should  also 
explain,  and  so  complete  the  fiasco.  The  learned  judge  who  refused 
to  hear  experts  speak  from  general  principles  of  surgery,  listening 
alone  to  opinions  given  in  defiance  thereof,  will  now  understand  that 
there  is  a scientific  surgery  more  trustworthy  than  rule-of-thumb 
practice  It  is  too  late  to  restore  money,  but  not  to  reinstate 
character.  To  do  this,  let  judges  and  jury  declare  that  after  hearing 
these  “ explanations  ” they  must  have  been  misled  to  a wrong  con- 
clusion. Unless  something  of  this  sort  be  done,  the  Supreme  Court 
will  be  apt  to  be  laughed  at  as  an  infirmary  in  travestie  for  dosing 
people  with  Mr.  Gresson’s  pills,  with  attorneys  for  druggists, 
barristers  for  nurses,  and  learned  judges  for  very  mock  physicians. 

Champerty. 


( Ihird  letter  from  Mr.  William  Thomson , and  his  rejoinder  to 
Mr.  Crooke  and  Mr.  Beaney. 

THE  CASE  OF  TURNER  V.  VAN  HEMERT. 

TO  THE  EDITOR  OF  THE  ARGUS. 

Sir, — It  would  seem  as  if  Mr.  Crooke  and  Mr.  Beaney  were  incapa- 
ble of  understanding  why  all  “ explanation”  after  a verdict  must  be 
ignored.  Solely  by  what  they  said  in  the  witness-box  were  the 
minds  of  the  judge  and  of  the  jury  determined.  The  more  then- 
subsequent  “ explanations  ” conflict  with  their  evidence,  and  against 
each  other,  the  sooner  will  they  elicit  the  spark  of  truth  ; but  even 
that  will  never  alter  the  past. 

Mr.  Crooke  says  I make  a strange  misstatement  to  the  effect  that 
he  gave  Mrs.  Turner’s  age  as  50  instead  of  70,  for  the  purpose  of 
misleading  the  jury.  In  court  the  plaintiff  was  described  by  her 
counsel  as  “an  elderly  woman,  about  55  years  of  age,”  and  Air. 
Ireland,  in  addressing  the  jury,  spoke  of  her  as  “ over  50  years  of 
age  whilst  his  Honour  expatiated  on  her  wonderful  alacrity.  Her 
age  is  variously  given  in  different  journals  at  68,  and  from  60  to  70. 
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There  often  is  a discrepancy  about  a lady’s  age,  which  usually  is  as 
elastic  as  Mr.  Crooke’s  “ old  adhesions,”  and  quite  as  much  an  affair 
of  conscience. 

Then  Mr.  Beaney  asks  heroically  : — “ Was  the  bone  united  in 
this  case?  Most  emphatically  I say  no.”  Most  emphatically  I say 
no,  too,  or  Mr.  Beaney  and  Mr.  Van  Hemert  could  not  have  felt 
crepitus  ; although  Mr.  (,’rooke,  again  contradicting  Mr.  Beaney, 
asserts  over  again  that  crepitus  may  be  still  felt  where  ligamentous 
union  has  already  taken  place.  They  should  compare  notes  before 
committing  them  to  print. 

Mr.  Beaney  rising  to  a perfect  climax  of  fervour,  next  asks  : — 
“ But  who  has  said  there  was  no  extension  ?”  In  answer  to  him,  I 
say  the  judge  said  so  to  the  jury.  In  The  Argus  of  November,  the 
21st,  his  Honour’s  direction  to  the  jury  is  thus  reported  : — “ The 
defendant  said  that  he  extended  the  limb  on  the  15th  November, 
but  if  that  were  so  how  was  it  that  Mr.  Crooke  and  Mr.  Beaney 
could  not  produce  extension  on  the  22nd,  in  consequence  of  the 
ligamentous  union.  And  in  this  case  it  appeared  to  him  perfectly 
impossible  that  the  defendant  could  have  extended  the  limb  on  the 
15th  November,  and  yet  that  in  consequence  of  the  union  the  other 
two  doctors  could  not  extend  it  on  the  22nd,  when  the  patient  was 
under  chloroform.  If  he  extended  it  on  the  15th,  it  was  impossible 
there  could  be  a union  in  six  days.  On  the  other  hand  Messrs. 
Crooke  and  Beaney  stated  they  heard  crepitus,  which  was  also  extra- 
ordinary if  the  union  had  taken  place.  In  fact,  there  was  a whole 
host  of  dilemmas  about  this  part  of  the  case.” 

That  was  the  idea  the  judge  formed  of  the  “ incompatibility  of 
non-extension  and  crepitation,”  and  the  idea  was  formed  in  his  mind 
by  what  Mr  Beaney  said  in  evidence  corroborating  Mr.  Crooke’s, 
and  passed  on  by  his  Honour  to  influence  the  minds  of  the  jury  ; but 
which  Mr.  Beaney  now  explains  to  have  been  quite  erroneous ! 
Q.E.D. 

Witnesses  who  vouchsafe  explanations  should  cultivate  retentive 
memories. 

But  still  another  rushes  in  for  an  explanation.  Mr.  Tanner  wants 
to  know  why  I think  Mr.  Ireland’s  fine  mind  is  of  the  metaphysical 
type,  and  why  it  is  that  where  he  can  persuade  the  feelings  to  carry 
away  the  judgment,  he  does  not  burthen  with  the  surplusage  of  a 
logical  conviction.  As  it  is  usual  for  counsel’s  fee  to  be  given  before- 
hand, and  as  Mr  Tanner  seeks  a legal  and  no  mere  travelling 
opinion,  if  he  will  kindly  remit  his  guinea  to  the  defence  fund,  I 
shall  write  out  his  friend’s  mental  analysis. 

With  this  little  flutter  in  the'  Temple-court  dovecots,  and  with 
many  thanks  for  your  own  extended  courtesy,  I beg,  by  your  leave, 
to  close,  as  far  as  I am  concerned,  this,  I trust  not,  superfluous 
discussion. — Yours,  &c., 


William  Thomson. 
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(Letter  from  Mr.  Van  Hemert.) 


TO  THE  EDITOR  OE  THE  AKGUS. 

Sir,—  In  common  justice  to  myself  J must  beg  of  you  to  insert 
the  following  statement  with  regard  to  Mr.  Crooke’s  letter  in  this 
day’s  Argus,  which  is  a tissue  of  misrepresentation  from  beginning 
to  end. 


Setting  aside  the  absurd  remarks  made  by  Mr.  Crooke  in  this 
letter  upon  the  case  of  Turner  v.  Van  Hemert,  I feel  constrained 
to  draw  public  attention  to  his  unwarrantable  and  untruthful 
statements  in  the  following  words.  Mr.  Crooke  states  that  “ I 
requested  she  would  invite  him  to  meet  me  the  following  day.” 
When  he  made  this  statement  on  oath  in  the  witness-box  at  the 
late  trial,  he  was  obliged  to  acknowledge  that  he  had  never  done 
so,  either  by  letter  or  message.  What  did  occur  was  this  : — An 
old  woman  called  on  me  the  day  before  my  dismissal,  early  in  the 
morning,  and  asked  me  if  there  was  any  necessity  to  have  any 
other  advice  about  Mrs.  Turner’s  leg  ; I said  I did  not  think  there 
was  ; upon  which,  without  asking  any  more  questions,  she  turned 
on  her  heel  and  went  away.  She  never  said  a word  about  Mr. 
Crooke  or  any  other  medical  man,  and  I never  knew  Mr.  Crooke 
had  been  to  see  her  until  I called  on  Mrs.  Turner,  to  ask  why  she 
had  taken  this  action,  when  she  said,  “ Dr.  Crooke  has  been  to  see 
me.  ‘ Money  makes  the  mare  to  go.’  You  cannot  turn  insolvent. 
We  have  found  out  all  about  you,”  &c. 

With  regard  to  Mr.  Crooke’s  statement  that  “there  never  was  any 
injury  or  sign  of  disease  in  the  knee,”  I most  distinctly  state  that 
the  chief  injury  she  complained  of  was  at  the  knee,  which  was  very 
much  bruised,  and  there  was  a swelling  of  effused  blood  the  size  of 
a hen’s  egg  above  the  knee,  on  the  outer  and  lower  part  of  the 
thigh.  All  these  facts  were  sworn  to  by  two  of  my  witnesses  on 
oath  at  the  late  trial.  How,  then,  dare  Mr.  Crooke  put  before  the 
public  such  gross  misrepresentations  1 It  reminds  me  of  the  adage 
of  a drowning  man  catching  at  a straw. 

I never  stated  that  she  was  suffering  from  neuralgia.  It  is  also 
untrue  that  I stated  that  her  leg  was  shorter  on  account  of  her 
position  in  bed.  And  I solemnly  declare  these  statements  made  by 
Mr.  Crooke  are  entirely  without  foundation. 

As  to  Mr.  Crooke’s  unique  and  altogether  incomprehensible 
description  of  the  nature  of  the  accident,  I leave  it  in  the  hands  of 
my  professional  brethren  • and  if  any  one  of  them  can  see  the  drift 
of  his  argument,  I confess  it  is  more  than  I can. 

I am,  Sir,  your  obedient  servant, 


St.  Kilda,  Dec.  6. 


F.  T.  Van  Hemert. 


E 
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( Letter  from  Mr.  Robert  Thomson.) 

TO  THE  EDITOR  OF  THE  ARGUS. 

Sir,  — Charity,  like  virtue,  seems  to  be  its  own  reward,  and 
something  more  in  some  cases,  as  Mr.  Van  Hemert  has  some  700 
good  reasons  for  knowing. 

It  is  not  treason  to  say  that  juries  may  err,  that  a learned  judge 
may  have  misdirected  a jury,  or  even  that  the  full  Court,  dealing 
with  a question  of  which  they  may  be  expected  to  have  as  rational 
an  understanding  as  a cobbler  of  the  binomial  theorem,  may  be 
fallible. 

Whatever  may  tend  to  throw  light  on  the  case  of  Mrs.  Turner 
and  Mr.  Van  Hemert’s  treatment  has  some  public  interest. 

Some  ten  years  ago  my  brother,  Sir  William  Thomson,  then  a 
young  man  not  much  more  than  35  years  of  age,  blessed  with  a 
constitution  of  steel,  missed  his  footing  on  the  ice,  near  Glasgow, 
fell  heavily,  was  conveyed  to  his  residence,  examined,  and  treated 
by  the  best  medical  and  surgical  skill  which  Scotland  contained. 
The  unanimous  opinion  was  that  the  injury  was  a severe  strain  or 
dislocation  of  the  thigh  joint,  and  he  was  treated  accordingly.  Day 
followed  day,  and  his  sufferings  increased.  Then,  after  the  lapse  of 
fully  a fortnight,  it  was  discovered  that  the  scapula  was  broken,  and 
then,  and  not  till  then,  when  but  for  the  soundness  of  his  constitu- 
tion fatal  inflammation  would  have  set  in,  his  case  was  properly 
treated.  For  many  months  he  lay  confined  to  one  position,  only 
permitted  to  move  his  head  and  arms  ; at  length,  however,  to  rise 
fully  restored  to  strength,  but  lame  for  life,  the  injured  leg  being 
somewhat  shortened. 

Compare  this  case  with  Mrs.  Turner’s.  A young  lithe  man,  in 
the  enjoyment  of  everything  likely  to  secure  immunity  from  illness  ; 
an  old  woman,  living  a life  of  toil,  even  subsisting  partly  on 
charity  ; a man  far  removed  from  the  period  of  life  when  natural 
decay  is  supposed  to  commence;  a woman  whose  death  from  “ decay 
of  nature  ” would  not  be  noted  as  at  all  unusual ; a man  who 
adhered  rigidly  to  the  treatment  of  his  advisers  ; a woman  who 
confessed  she  did  worse  than  neglect  the  instructions  of  hers.  Both 
are  lame,  both  are  able  to  follow  their  usual  avocations.  In  neither 
case  was  the  real  nature  of  the  injury  detected  for  many  days, 
although  in  the  instance  of  the  young  man  it  is  certain  it  existed 
from  the  first,  while,  in  the  case  of  the  old  woman,  there  is  a question 
whether  it  was  not  caused  by  her  own  recklessness  a fortnight  after 
the  first  accident. 

Yet  the  young  man  took  no  proceedings  against  Sir  James 
Simpson  and  his  other  attendants,  and  no  doubt  paid  them  all  their 
fees.  The  old  woman,  attended  out  of  charity,  shows  her  gratitude 
by  suing  her  benefactor.  A Melbourne  jury  and  their  honours  the 
judges  prove  their  appreciation  of  her  wrongs  by  inflicting  a loss 
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of  some  £700  on  Mr.  Van  Hemert,  and  what  is  ffar  worse,  by 
leaving  an  unjust  stigma  on  his  name,  which  malice  may  rake  up  at 
any  distance  of  time.  The  course  taken  by  the  Medical  Society  in 
this  case  ought  to  be  pleasing  to  every  lover  of  right. 

Your  faithful  servant, 

Robert  Thomson. 

Melbourne,  Dec.  8. 


( Letter  from  Mr.  Van  Hemert.) 

TO  THE  EDITOR  OF  THE  ARGUS. 

Sir, — In  this  day’s  issue  are  two  letters  on  the  case  of  Turner  v. 
Van  Hemert,  one  from  Mr.  Beaney  and  the  other  from  Mr.  Crooke. 

Referring  to  Mr.  Beaney’s  letter,  he  remarks, — “Was  the  bone 
united  in  this  case  ?”  His  answer  is  “Most  emphatically  I say,  no.” 
On  this  assumption  he  stakes  his  surgical  reputation.  At  the  late 
trial  in  the  Supreme  Court  he  stated  on  oath,  that  there  was 
ligamentous  union  of  the  fractured  end  of  the  femur,  and  this  was 
the  reason  why  the  limb  could  not  be  extended  to  its  normal  length, 
but  at  the  same  time  distinct  crepitus  was  felt.  How,  then,  does 
Mr.  Beaney  reconcile  these  diametrically  opposite  statements  1 

I just  as  emphatically  state,  from  my  own  knowledge  of  the  case, 
that  there  was  no  ligamentous  or  adventitious  union  of  any  kind  on 
the  18th  November,  1870  ; that  I applied  a straight  splint  with  a 
foot-piece  and  a screw,  by  which  I easily  brought  down  the  limb  to 
its  normal  length,  when  I distinctly  felt  the  ends  of  the  fractured 
bone  in  apposition,  with  distinct  crepitus  • and  I as  emphatically 
state  that  the  fracture  in  this  case  occurred  on  the  morning  of  the 
15th  November,  1870,  when  she  attempted  to  turn  in  bed. 

Mr.  Crooke  still  sticks  to  his  ligamentous  union  with  the  bone 
broken  in  several  fragments,  but  united  by  ligamentous  matter 
(which  according  to  his  statement,  if  my  theory  be  correct,  must 
have  formed  in  six  or  seven  days),  which  he  says  is  very  elastic, 
and  under  chloroform  can  be  stretched  without  pain. 

Comparing  the  statements  side  by  side  of  these  two  surgeons,  at 
what  conclusion  must  the  medical  profession  and  the  public  at  large 
arrive  ? There  is  only  one  conclusion  to  my  mind,  and  that  is,  they 
are  both  utterly  ignorant  of  the  nature  of  the  accident,  and  are 
totally  incapable  of  forming  a correct  diagnosis  in  cases  of  intra- 
capsular  fracture  of  the  thigh  bone. 

With  regard  to  Mrs.  Turner’s  statutory  declarations,  I once  and 
for  all  distinctly  state  that  both  she  and  her  two  nurses  have 
deliberately  stated  from  beginning  to  end  what  they  know  to  be 
gross  misrepresentations.  Mrs.  Turner  states  that  about  the  22nd 
day  of  November,  1870,  “ I sent  my  nurse,  Mrs.  Bowden,  to 
Dr.  Van  Hemert,  to  ask  him  to  hold  a consultation  in  my  case,  and 
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she  returned  and  stated  that  he  refused  to  comply  with  my  request.” 
I asked  how  could  this  be,  when  Mrs.  Turner  dismissed  me  on  the 
19th  November,  iiS70,  in  the  following  words  : — 

(Copy  of  Original  Note.) 

“ Sir, — I beg  respectfully  to  inform  you  that  I decline  further 
attendance. 

“Saturday,  Nov.  19,  1870.  J.  Turner.” 

I further  state  that  it  is  grossly  untrue  that  I called  at  Mrs. 
Turner’s  house  on  any  pretext  whatever.  The  only  time  I ever  did 
call  after  the  18th  November  was  after  I had  received  a notice  from 
J.  Edwards,  jun.,  that  he  had  taken  an  action  against  me  in  the 
Supreme  Court — this  would  be  about  the  28th  or  30th  of  Novem- 
ber. It  was  not  until  this  visit  that  I became  aware  that  Mr.  Crooke 
was  in  attendance.  I deny  that  I was  ever  asked  to  meet  Mr. 
Crooke  or  any  other  medical  man  in  consultation  about  Mrs.  Turner’s 
leg. — I am,  Sir,  your  obedient  servant, 

St.  Kilda,  Dec.  13.  F.  T.  Van  Hemert. 


( Letter  from,  Mr.  Robert  Robertson. ) 

TO  THE  EDITOR  OF  THE  ARGUS. 

Sir, — In  answer  to  the  “ statutory  declarations  ” this  day  adver- 
tised by  Mr.  Crooke  and  Co.,  I have  only  one  statement  to  make, 
and  that  is — I am  sorry  he  should  have  gone  to  so  much  trouble 
concerning  statements  which  I did  not  make.  You  will  remember 
that  I called  upon  you  on  the  morning  of  the  9th  to  contradict  my 
statements  as  reported  by  you,  also  on  the  11th,  seeing  that  a letter 
from  Mr.  Crooke  was  held  oyer,  and  I fully  expected  that  you  would 
have  given  me  a “ foot  note  ” as  I requested ; but  I can  easily 
suppose  that  the  fact  of  these  declarations  being  placed  among  the 
advertisements,  and  not  the  correspondence,  explains  the  whole 
thing.  I trust,  Sir,  you  will  bear  me  out  in  these  statements, 
correcting  those  advertised  by  my  notes  which  I showed  you.  But 
I wish  to  refer  to  two  of  these  declarations — those  of  Jane  Turner 
and  Mrs.  Margaret  Bowden,  and  would  ask  them  both  if  they  fully 
understand  the  last  clause  in  their  declarations.  I put  aside  all 
statements  relative  to  the  going  into  the  corn  store,  and  my  not 
caring  if  an  action  was  brought,  and  will  put  it  first  to  Mrs.  Turner, 
that  since  she  swears  she  did  not  make  a statement  to  me  concerning 
Mr.  Crooke’s  bringing  the  action,  did  she  ever  tell  any  clergyman 
sol  Did  she  ever  state  to  a lady  who  asked  her  how  she 
(Mrs.  Turner),  a woman  living  on  charity,  was  going  to  support  the 
action,  that  “ she  had  nothing  to  do  with  it ; that  Mr.  Crooke  and 
Mr.  Edwards  were  doing  it  all  ” 1 Did  she  ever  state,  in  answer  to 
a question  put  to  her — “ What  right  had  she  to  employ  so  many 
doctors  1 ”■ — that  “ Mr.  Crooke  was  bringing  the  action,  and  would 
be  paid  out  of  that  1 ” 
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To  Mrs.  Bowden. — If  that  be  the  woman  I saw  at  Mrs.  Turner’s, 
1 would  put  the  questions — Was  she  ever  present  in  the  room  with 
Mrs.  Turner  and  myself  except  for  the  object  of  finding  pen,  ink,  and 
paper  for  me,  and  of  looking  for  an  old  prescription?  She  is  quite 
right  in  stating  that  “ she  did  not  hear  Mrs.  Turner  make  any  state- 
ment or  remarks  with  reference,”  &c. ; for  she  was  most  carefully 
excluded  from  the  room  during  my  visits,  except  only  for  the  objects 
stated.  The  late  Mrs.  Trenchard  was  the  only  third  party  present 
at  any  of  my  visits,  and  she  could  have  stated  more  fully  than  I 
can  as  to  who  it  was  brought  the  action. 

Lastly,  I would  ask  Mr.  Crooke,  John  Orange,  and  Jane  Turner, 
if  at  the  meeting  on  the  Chapel-street  bridge,  Mrs.  Turner  did  not 
state  that  “unless  I withdrew  the  statements  made  by  me  she  would 
bring  an  action  1 ” I do  not  need  to  make  any  statutory  declaration. 
I leave  it  to  you,  Sir,  and  the  public  to  judge  as  to  the  probable 
truth  of  my  statements,  in  which  I have  clergymen  and  ladies  to 
corroborate  me ; and  trusting  I may  not  have  occasion  again  to 
trespass  on  your  space,  I am  yours,  &c., 

Robert  Robertson,  M.R.C.S.E. 
Wellington-street,  St.  Kilda,  Dec.  13. 

[It  is  right  to  say  that  on  the  9th  inst.  Mr.  Robertson  did  call  at 
this  office  to  state  that  his  remarks  at  the  meeting  referred  to  had 
not  been  exactly  reported  ; but  he  ultimately  considered  that,  as  the 
difference  was  trifling,  perhaps  it  was  not  worth  correcting.  Again, 
on  the  11th  inst.,  seeing  our'note  that  a letter  from  Mr.  Crooke  was 
held  over,  he  left  a request  that,  if  it  contained  a contradiction  to 
the  statements  made  in  his  speech,  a foot-note  might  be  appended 
giving  the  correct  version  of  what  he  had  said.  And  this  was  not, 
as  reported,  that  Mr.  Crooke  and  Mrs.  Turner  went  into  a corn-store, 
but  that  they  spoke  outside  the  corn-store  ; and  a patient  of  Mr. 
Robertson’s,  who  was  inside,  overheard  their  conversation. — Ed.  A.] 


( Mr.  Beane y snuffs  himself  out .) 

TO  THE  EDITOR  OP  THE  ARGUS. 

Sir. — I have  read  the  letter  of  Mr.  Van  Hemert  in  your  issue  of 
to  day,  and  cannot  avoid  concluding  that  he  has  put  himself  out 
of  the  controversy  by  the  tone  of  abuse  which  he  has  assumed.  His 
expression  in  reference  to  my  letter  is  as  follows  : — “ There  is  only 
one  conclusion  to  my  mind,  and  that  is  they  are  both  utterly  igno- 
rant of  the  nature  of  the  accident,  and  are  totally  incapable  of  form- 
ing a correct  diagnosis  in  cases  of  intracapsular  fracture  of  the  thigh 
bone.”  This  is  of  course  unworthy  of  a gentleman  engaged  in  so 
important  a controversy. 
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With  reference  to  the  questioned  diagnosis  I have  given,  I still 
adhere  to  it,  and  there  is  no  court  of  appeal  here  which  can 
reverse  it. 

I now  leave  the  question  in  the  hands  of  those  whose  interest  it 
is  to  make  capital  out  of  it. — I am,  Sir,  yours  most  obediently, 

James  Geo.  Beaney,  F.R.C.S. 

Dec.  14. 

( Letter  from  Mr.  B.  W.  Gummow.) 

THE  CASE  OF  TURNER  V.  VAN  HEMERT. 

Swan  Hill,  January  8th,  1872. 

TO  THE  EDITOR  OF  THE  AUSTRALIAN  MEDICAL  JOURNAL. 

Sir. — Although  living  in  a remote  portion  of  the  colony,  I still  feel 
a jealous  and  watchful  interest  in  our  profession. 

There  is  not  the  slightest  doubt  the  case  of  Turner  v.  Van  Hemert 
is  one  of  the  most  cruel  decisions  of  recent  date.  1 will  not  take 
up  your  space  unnecessarily,  but  will  simply  quote  from  Skey’s 
“ Operative  Surgery.” 

I have  had  the  privilege  of  listening  to  the  teachings  of  Lawrence, 
Stanley,  Lloyd,  Skey,  Paget,  Savory,  and  others,  and  in  their  clinical 
lectures  they  have  invariably  and  distinctly  laid  down  that  intra- 
capsular  fracture  of  the  neck  of  the  thigh  bone  is  obscure.  I quote 
from  “ Skey’s  Operative  Surgery,”  page  166.  He  states  first,  there 
may  be  inversion  instead  of  eversion ; also,  entire  absence  of 
symptoms. 

The  first  case  illustrating  this  truth  occurred  in  the  person  of  an 
old  lady  of  seventy  years  of  age,  who  slipped  in  the  act  of  moving 
from  her  bed  to  a couch.  The  fall  could  not  have  been  more  than 
nine  inches. 

In  this  movement  she  broke  her  radius  above  the  wrist.  Mr.  Skey 
says,  “ I examined  generally  all  her  limbs  ; but  the  fractured  arm 
appeared  to  me  sufficient  to  explain  her  discomfort,  and  she  was  not 
conscious  of  further  injury.  I remember  well,  however,  to  have 
observed  her  to  move  her  lower  limbs  without  pain  or  difficulty.  I 
saw  her  for  some  days,  and  then  discontinued  my  attendance.  Two 
months  afterwards  I was  sent  for  to  see  her,  and  found  her  with 
marked  symptoms  of  fracture  of  the  neck  of  the  thigh  bone.  She 
had  shortening,  to  the  extent  of  two  inches,  and  complete  eversion 
of  the  foot. 

In  a second  case  related  by  Mr.  Skey,  eversion  and  contraction 
were  completed  only  at  the  end  of  the  third  week.  The  explanation 
given  by  Mr.  Skey  is,  that  the  slight  amount  of  violence  by  which 
the  injury  is  sustained  is  not  sufficient  to  cause  the  separation  of  the 
broken  bone  ; slight  motion  at  a future  time  may  complete  the  dis- 
placement, and  unequivocally  reveal  the  true  nature  of  the  accident. 
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It  is  much  to  be  regretted  that  the  expressed  opinion  of  a gentle- 
man holding  the  eminent  position  in  his  profession  that  Mr.  Skey 
does,  was  not  brought  forward  at  the  trial.  When  it  is  difficult  for 
professors  of  anatomy  to  pronounce  whether  fracture  exists  or  not, 
how,  I would  ask,  can  laymen  pretend  to  decide.  The  late  decision 
is  simply  an  expensive  farce,  it  is  being  wise  after  the  event,  and 
judging  by  results,  which  oftentimes  human  perception  cannot 
foresee. 

I heartily  sympathise  with  Mr.  Van  Hemert  in  his  trouble,  and 
cannot  express,  any  surprise  that  the  case  was  not  more  ably  de- 
fended, since  it  must  have  appeared  from  the  first  to  be  scarcely 
deserving  of  much  pains  and  over  caution. 

Yours  truly, 

B.  W.  Gummow,  M.R.C.S.,  Eng. 


JTILLWELL  AND  KNIGHT,  PRINTERS,  CW.LIN8  8TREET  EAST, 


